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CHAPTER 102
WORKER'S COMPENSATION

102.01 Definitions. 102.40 Reports not evidence in actions.
102.03  Conditions of liability. 102.42 Incidental compensation.
102.04 Definition of employer. 102.425 Prescription and nonprescription drug treatment.
102.05 Election by employer, withdrawal. 102.43  Weekly compensation schedule.
102.06  Joint liability of employer and contractor. 102.44  Maximum limitations.
102.07 Employee defined. 102.45 Benefits payable to minors; how paid.
102.075 Election by sole proprietor, partner or member. 102.46 Death benefit.
102.076 Election by corporate officer. 102.47 Death benefit, continued.
102.077 Election by school district or private school. 102.475 Deathenefit; law enforcement and correctional officers, fire fighters, res-
102.08 Administration for state employees. cue squad members, diving team members, national or state guard mem-
102.11  Earnings, method of computation. bers and emergency management personnel.
102.12  Notice of injury, exception, laches. 102.48 Death benefit, continued.
102.123 Statement of employee. 102.49 Additional death benefit for children, state fund.
102.125 Fraudulent claims reporting and investigation. 102.50 Burial expenses.
102.13 Examination; competent witnesses; exclusion of evidence; autopsy. 102.51 Dependents.
102.14  Jurisdiction of department; advisory committee. 102.52 Permanent partial disability schedule.
102.15 Rules of procedure; transcripts. 102.53  Multiple injury variations.
102.16  Submission of disputes, contributions by employees. 102.54  Injury to dominant hand.
102.17 Procedure; notice of hearing; witnesses, contempt; testimony, medid@2.55 Application of schedules.
examination. 102.555 Occupational deafness; definitions.

102.175 Apportionment of liability. 102.56 Disfigurement.
102.18 Findings, orders and awards. 102.565 Toxic or hazardous exposure; medical examinaimwiitions of liability.
102.19 Alien dependents; payments through consular officers. 102.57 Violations of safety provisions, penalty.
102.195 Employees confined in institutions; payment of benefits. 102.58 Decreased compensation.
102.20 Judgment on award. 102.59 Preexisting disability, indemnity.
102.21 Payment of awards by municipalities. 102.60 Minor illegally employed.
102.22  Penalty for delayed payments; interest. 102.61 Indemnity under rehabilitation law.
102.23  Judicial review. 102.62 Primary and secondary liability; unchangeable.
102.24 Remanding record. 102.63 Refunds by state.
102.25 Appeal from judgment on award. 102.64 Attorney general shall represent state and commission.
102.26 Fees and costs. 102.65 Work injury supplemental benefit fund.
102.27 Claims and awards protected; exceptions. 102.66 Payment of certain barred claims.
102.28 Preference of claims; worker’s compensation insurance. 102.75 Administrative expenses.
102.29 Third party liability. 102.80 Uninsured employers fund.
102.30 Other insurance not affected; liability of insured employer. 102.81 Compensation for injured employee of uninsured employer.
102.31 Worker’s compensation insurance; policy regulations. 102.82  Uninsured employer payments.
102.315 Worker’s compensation insurance; employee leasing companies. ~ 102.83  Collection of uninsured employer payments.
102.32  Continuing liability; guarantee settlement, gross payment. 102.835 Levy for delinquent payments.
102.33 Department forms and records; public access. 102.84 Preference of required payments.
102.35 Penalties. 102.85 Uninsured employers; penalties.
102.37 Employers’ records. 102.87 Citation procedure.
102.38 Records and reports of payments. 102.88 Penalties; repeaters.
102.39 Rules and general orders; application of statutes. 102.89 Parties to a violation.

Cross Reference:See also ch. DWD 80, Wis. adm. code. (d) “Municipality” includes a county, city, town, village,

102.01 Definitions. (1) This chapter may be referred to aschooldlstnct, sewer district, drainage district and long—term care

the “Worker’s Compensation Act” and allowances, recoverizjlés‘trICt aTd oth?r public or qua5|.—.publlc corporathns. o
and liabilities under this chapter constitute “Worker's Compensa- (dm) “Order” means any decision, rule, regulation, direction,

tion”. requirement or standard of the department, or any other deter-
(2) In this chapter: mination arrived at or decision made by the department.
(a) “Commission” means the labor and industry review com- (€) “Primary compensation and death benefit” means com-
mission. pensation or indemnity for disability or death benefit, other than
(ag) “Commissioner” means a member of the commissionincreased, double or treble compensation or death benefit.
(am) “Compensation” means worker’'s compensation. ~(eg) “Religious sect” means a religious body of persons, or a
(ap) “Department” means the department of workforce devélivision of a religious body of persons, who unite in holding cer-
opment. tain special doctrines or opinions concerning religion that distin-

(bm) “General order” means such order as applies generdliyish those persons from others holding the same general
throughout the state to all persons, employments, placesreiigious beliefs.
employment or public buildings, or all persons, employments or (em) “Secretary” means the secretary of workforce develop-
places of employment or public buildings of a class under thgant.
jurisdiction of the department. All other orders of the department
shall be considered special orders.

(c) “Injury” means mental or physical harm to an employ
caused by accident or disease, and also means damage

(f) “Temporary help agency” means an employer who places
its employee with or leases its employees to another employer
&%ho controls the employee’s work activities and compensates the
destruction otrtificial members, dental appliances, teeth, heari st employer fgr the employee’s services, regardless of the dura-
aids and eyeglasses, but, in the case of hearing aids or eyeglad@BLf the services.
only if such damage or destruction resulted from accident which(g) Except as provided in s. 102.555 with respect to occupa-
also caused personal injury entitling the employee to compenganal deafness, “time of injury”, “occurrence of injury”, or “date
tion therefor either for disability or treatment. of injury” means:
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1. In the case of accidental injury, the date of the acciddram employment. An employee is not performing service grow-
which caused the injury. ing out of and incidental to employment while engaging in a pro-

2. In the case of disease, the date of disability or, if that d&f@m,event, or activity designed to improve the physical well-be-
occursafter the cessation of all employment that contributed to tiftg of the employee, whether or not the program, event, or activity
disability, the last day of work for the last employer whosi& located on the employer’s premises, if participation in the pro-

employment caused disability. gram, event, or activity is voluntary and the employee receives no
(gm) “Wisconsin compensation rating bureau” means tff@mpensation for participation. _ _

bureau provided for in s. 626.06. 4. The premises of the employer include the premises of any
(h) “Uninsured employer” means an employer that is in violQther person on whose premises the employee performs service.

tion of s. 102.28 (2). 5. To enhance the morale and efficiency of public employees

" «hdny this state and attract qualified personnel to the public service,

means the fund eStabIISh(_ll'?lis the policy of the state that the benefits of this chapter shall

. o g N extend and be granted to employees in the service of the state or
(jm) “Uninsured employer surcharge” means the surcharge,n, municipality therein on the same basis, in the same manner,

under S. 102.85 (A,")' _ under the same conditions, and with like right of recovery as in the
(k) “Workweek” means a calendar week, starting on Sundg¥se of employees of persons, firms or private corporations.

and ending on Saturday. Accordingly, the same considerations, standards, and rules of

History: 1975 c. 147 ss. 7 to 13, 54; 1975 c. 200; 1979 c. 89, 278; 1981 c. 92; 1 icj i i ini
a. 98 180 1985 a 83: 1987 a 170: 1989 a 64. 1995 a, 27 ss. 3737 to 3741, 913 gRyoion shall apply in all cases in determining whether any

1995 a. 117, 417; 1997 a. 3; 1999 a. 9, 14; 2001 a. 37; 2003 a. 139; 2007 a. 26Mployee under this chapter, at the time of the injury, was per-
In an occupational disease claim, the examiner may find the date of injury toff¢éming service growing out of and incidental to the employee’s
other than the last day of work. Royal-Globe Insurance Co. v. DILHR, 82 Wis. %ployment For the purposes of this subsection no differenti-

90, 260 N.W.2d 670 (1978). .
An intentionally inflicted injury, unexpected and unforeseen by the injured pa tion shall be made among any of the classes of employers enu-

is an accident under sub. (2) (c). Jenson v. Employers Mutual Casualty Co. 161 Wi€rated in 5102-_04 or of employeQS_ enumel’ated in S. 102.07, al_'ld
2d 253, 468 N.w.2d 1 (1991). no statutes, ordinances, or administrative regulations otherwise

Cessation of employment under sub. (2) (g) 2. does not require that the empllc%g licable tany employees enumerated in s. 102.07 shall be con-
no longer be employed, but requires that the employee no longer be employed |rt{ .
employment that contributed to the disability. If that is the case, the employer tHQ!ING.
causedhe injury is responsible. North River Insurance Co. v. Manpoesaipbrary ini i i i —infli
Services, 212 Wis. 2d 63, 568 N.W.2d 15 (Ct. App. 1997), 96-2000. (d) Where the inury 1 not |r_1tent|onally _self_ mfllcteql.

LIRC’s determination of “scope of employment” is given great weight deference. (€) Where the accident or disease causing injury arises out of
Whether an agency's determination is given great weight depends on whether itthes employee’s employment.
experience in interpreting a particular statutory scheme and not on whether it has .
ruled onthe specific facts. Town of Russell Volunteer Fire Department v. LIRC, 223 (f) Every employee whose employm(_ent requ_lres the (_employee
Wis. 2d 723, 589 N.W.2d 445 (Ct. App. 1998), 98-0734. to travel shall be deemed to be performing service growing out of

Sub.(2) (g) sets the date of injury of an occupational disease, and s. 102.42 (1) PrQ~ i~ ) H ;
vides that medical expenses incurbefore an employee knows of the work—relateo‘glHd incidental to the employee S employment at all times while on

injury are compensable. Read together, medical expenses in occupational disad$#d, except when engaged in a deviation for a private or personal
cases are not compensable until the date of injury, but once the date is establishﬁ&ose. Acts reasonab|y necessary for Iiving or incidental

expenses associated with the disease, even if incurred before the date of injur .- .
compensable. United Wisconsin Insurance Co. v. LIRC, 229 Wis. 2d 416, eto shall not be regarded as such a deviation. Any accident or

N.W.2d 186 (Ct. App. 1999), 97-3776. disease arising out of a hazard of such service shall be deemed to

Sub.(2) (9) 2. does not represent a comprehensive statement of a claimant’s bu !
of proof nor does it abrogate the requirement of s. 102.03 (1) (e) that the claimant rﬁﬁs%e out of the employee S employment.

prove that the injury arose out of employment. It merely sets out a mechanism for(g) Members of the state legislature are covered by this chapter

fixing the time, occurrence, diate of an injury for purposes of identifying the propef i i i i isla-
employer against whom a claim may be made. White v. LIRC, 2000 WI App 24t ?g?nﬂ}ﬁélgge engaged in performmg their duties as state lengla

239 Wis. 2d 505, 620 N.W.2d 442, 00-0855.

In the case of disease, the date of disability under sub. (2) (g) 2. was the date when]  While performing services growing out of and incidental
the employee could no longer work, not when he first underwent an employer—,

quired medical examination. Virginia Surety Co., Inc. v. LIRC, 2002 WI App 27{8"‘[heir fur?ction as le_nglato_rS; o )

258 Wis. 2d 665, 654 N.W.2d 306, 02-0031. 2. While performing their official duties as members of com-
mittees or other official bodies created by the legislature;

3. While traveling to and from the state capital to perform

r duties as legislators; and

() “Uninsured employers fund
under s. 102.80 (1).

102.03 Conditions of liability. (1) Liability under this
chapter shall exist against an employer only where the followigg,;

conditions concur: ) ) .
. - 4. While traveling to and from any place to perform services

(a) Where the employee sustains an injury. growing out of and incidental to their function as legislators,

(b) Where, at the time of the injury, both the employer arggardiess of where the trip originated, and including acts reason-
employee are subject to the provisions of this chapter. ably necessary for living but excluding any deviations for private

(c) 1. Where, at the time of the injuitye employee is perform- or personal purposes except that acts reasonably necesdary for
ing service growing out of and incidental to his or her emplojag are not deviations.
ment. (2) Where such conditions exist the right to the recovery of

2. Any employee going to and from his or her employmenbmpensation under this chapter shall be the exclusive remedy
in the ordinary and usual way, while on the premises of thgainst the employer, any other employee of the same employer
employer, or while in the immediate vicinity thereof if the injunand the worker's compensation insurance carrier. This section
results from an occurrence on the premises, any employee galngsnot limit the right of an employee to bring action against any
between an employer’s designapeaking lot and the employer’s coemployee for an assault intended to cause bodily harm, or
work premises while on a direct route and in the ordinary aadainst a coemployee for negligent operation of a motor vehicle
usual way or any fire fighter or municipal utility employeenot owned or leased by the employer, or against a coemployee of
responding to a call for assistance outside the limits of his or ltiee same employer to the extent that there would be liability of a
city or village, unless that response is in violation of law, is pegevernmental unit to pay judgments against employees under a
forming service growing out of and incidental to employment. collective bargaining agreement or a local ordinance.

3. An employee is not performing service growing out of and (3) Providing or failing to provide any safety inspection or
incidental to his or her employment while going to or frorsafety advisory service incident to a contract for worker’'s com-
employment in a private or group or employer—sponsored gagnsatiorinsurance or to a contract for safety inspections or safety
pool, van pool, commuter bus service, or other ride—sharing pealvisory services does not by itself subject an insurer, an
gram in which the employee participates voluntarily and the s@mployer, an insurance service organization, a union, a union
purpose of which is the mass transportation of employees to ameimber oany agent or employee of the insurer, employer, insur-
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ance service organization or union to liability for damages for arfhe “exclusive remedy” provision in sub. (2) does not prevent an action for per-

P : o o ; ; :~sonal injuries against a supervisory coemployee on the basis of negligence by com-
Injury resultlng from prowdlng or fa”mg to prowde the |nspect|orﬁ]0n law standards. It makes no difference that the coemployee is brought in by

or services. means of 8rd—party complaint. Lampada v. State Sand & Gr@eeb8 Ws. 2d 315,

(4) The right to compensation and the amount of the cor?P—6 ’s\la.l\l/:.szpirlsii(t?n?;)dyed on a part-salary and part-commission basis, who trav-
pensation shall in all cases be determined in accordance W|theti each day from his home, servicing and soliciting orders within a prescribed terri-

provisions of law in effect as of the date of the injury except asttey, using a delivery truck furnished by his employer whose office he was not

employees whose rate of compensation is changed as provide@dtired to report to, was performing services incideniafriployment when he fell
is icy driveway going to his delivery truck to leave for his first call. Black River

ss.102.43 (7) and 102.44 (1) and (5) and employees who are efigiy Products, Inc_v. DILHR, 56 Wis. 2d 537, 207 N.W.2d 65 (1673)
ble to receive private rehabilitative counseling and rehabilitativesincethe decedent's employment status for services rendered in this state was sub-
trainingunder s. 102.61 (1m) and except as provided in s. 102.5%8tial and not transitory, and the relationship was not interrupted by cessation of
12) (b work for the Wsconsin employer, the department erred when it predicated its denial
( ) ( ) of benefits on the employer’s conflicting testimony that during the year in which the
(5) If an employee, while working outside the territorial limitgmployee met his death his working time in Wisconsin had been reduced to 10%.

; e ; %rnonton v. DILHR, 62 Wis. 2d 112, 214 N.W.2d 302 (1974).
of this state, suffers an Injury on account of which the employ Undersub. (1) (f), no purpose of the employer was served by an extended deviation

or in the event of the employee’s death, his or her dependef$st road conditions in bad weather to determine if visiting a boyfriend or going on
would have been entitled to the benefits provided by this chapiéwnting trip the next day would be feasible, nor was it a reasonably necessary for
had such injury occurred within this state, such emp|0yee' orin {ﬁl@g or incidertal thereto. Hunter v. DILHR, 64 Wis. 2d 97, 218 NeW314 (1974).

) ; [ Under the 4—-element test for deciding whether a worker was a loaned or special
event of the employee s death resultlng from such Injury, t@ﬁ]ployeethe 1st element, actual or implied consent to work for the special employer,

dependents of the employee, shall be entitled to the benefits prasnegated by the existence of a work order providing that the plaintiff would not
vided bythis chapter, if at the time of such injury any of the followbe employed by the special employer for a period of 90 days, and by the absence of
. lies: any other evidence indicating consent; hence, the plaintiff was a business invitee and
Ing applies: not an employee at the time of the accident. Nelson v. L. & J. Press Corp. 65 Wis.

(a) His or her employment is principally localized in this statéd 770, 223 N;W-”2d 607 (1(1974)1' o ble ol i it resuls 1 )

. - . . . Nontraumaticallycaused mental injury is compensable only if it results from a situ-

(b) He or she is working under a contract of hire made in tmt%n of greater dimensions than the day-to—day mental stresses and tensions that all
state in employment not principally localized in any state. emplogees r?ust e)xperience. Swiss Colony, inc. v. DILHR, 72 Wis. 2d 46, 240

. . . . N-\W.2d 128 (1976).

(c) Heor S.he 15 Workmg. und(_er a contract made in this Stat? [ provider of medical services to an employee did not have a cause of action under
employmenfprincipally localized in another state whose worker’e worker’s compensation act against the employer when the employer denied liabil-
compensation law is not applicable to that person’s employer,ity and compromised an employee’s claim. La Crosse Lutheran Hospital v. Olden-
d hei ki d f hi dei r_Elurg, 73 Wis. 2d 71, 241 N.W.2d 875 (1976).

( ) He or she is wor 'ng unaer a QontraCt of hire made In t 1Sthe doctrines of required travel, dual purpose, personal comfort, and special mis-
state for employment outside the United States. sion are discussed. Sauerwein v. DILHR, 82 Wis. 2d 294, 262 N.W.2d 126 (1978).

(e) He or she is a Wisconsin law enforcement officer acting™e personal comfort doctrine did not apply to an employee while going fo junch

! off of the employer’s premises and not during specific working hours; a denial of
under an agreement authorized under s. 175.46. benefitsfor an injury received while eating lunch off the premises did not deny equal
History: 1971 c. 148, 307, 324; 1975 c. 147 ss. 15, 54; 1977 c. 195, 272, 418; 18ifection. Marmolejo v. DILHR, 92 Wis. 2d 674, 285 N.W.2d 650 (1979).
C. 278; 1981 c. 92; 1983 a. 98; 1985 a. 83; 1993 a. 49, 370, 490, 492; 2005 a. 17hepresumption in favor of traveling employees does not modify the requirements
2007 a. 185. ] . ) for employer liability. Goranson v. DILHR, 94 Wis. 2d 537, 289 N.W.2d 270 (1980).
Committee Note, 1971The Wisconsin Supreme Court in the case of Halama v. Thatsub. (2) denies 3rd—party tort-feasors the right to a contribution action against
ILHR Department, 48 Wis. 2d 328 (1970), suggested that consideration be givep ffegligent employer who was substantially more at fault does not render the statute
extending coverage to an employee who is injured while going to or from work gAconstitutional.Mulder v. Acme—Cleveland Corp. 95 Wis. 2d 173, 290 124276
a direct route between two portions of the employer’s premises, i.e., parking lot angigo).
work premises. [Bill 371-A] ) ) Use of the parking lot is a prerequisite for coverage under sub. (1) (c) 1. [now (1)
Thedepartment correctly found on a claim for death benefits for an employee 2.]. Injury on a direct path between the lot and the work premises is insufficient.
dered vhile she alone remained in an office that had been vacated by all other emp) er Baking Co. v. Kretschmann, 96 Wis. 2d 590, 292 N.W.2d 622 (1980).

eesthat the accident arose out of the deceased’s employment since the isolated wi ; P ; ;
environment in which the deceased worked constituted a zone of special dangerhﬁ gd (g%és(((::otﬁztgg’.[lgggli).Ollver v. Travelers Insurance Co. 103 Wis. 2d 644, 309

hence the positional risk doctrine was applicable. Allied Manufacturing, Inc. V'The provision by an employer of alleged negligent medical care to an employee

DILHR, 45 Wis. 2d 563, 173 N.W.2d 690 (1970). injured onthe job by persons employed for that purpose did not subject the employer
Theholding inBrown v. Ind. Comp® Wis. 2d 555, that causation legallyfaiént il . ; ] :
to support compensation does not require a showing of strain or exertion greater Etllglgg')my for malpractice. Jenkins v. Sabourin, 104 Wis. 2d 309, 311 N.W.2d

that normally required by the employee’s work efforts, was not intended to precl . .
a doctor determining causation, from considering whether the employee was eng peated work-related back trauma was compensable as an occupational disease.
in usual work at the time of injury. However, the doctor should not automatically (;%s by Mutual Insurance Co. v. DILHE09 Wis. 2d 655, 327 N.\&d 178 (Ct. App.
cludeeach time an employee is injured while performing a task previously perfor 2)- . . . .

on a regular basis that the injury was caused by a preexisting condition rather thdRjury due to horseplay was compensable. The “positional risk” doctrine applied.
employment. Pitsch v. DILHR, 47 Wis. 2d 55, 176 N.W.2d 390 (1970). That doctrine provides that an accident arises out of employment when the connec-

When a herniated disc was diagnosed within a few days after the claimed injiig); Petween employment and the aecit is such that the obligations of the employ-
the evidence did not justify the department's finding that the employee did not mg&tnt place the employee in the particular place at the time the employee is injured
the burden of proof. Erickson v. DILHR, 49 Wis. 2d 114, 181 N.W.2d 495 (197G}Y a force not personal to him or her. Bruns Volkswagen, Inc. v. DILHR, 110 Wis.

The department cannot divide liability for compensation among success 319, 328 N.W.2d 886 (C_t' APP. 1982_)'. .
employers for the effects of successive injuries in the absence of evidence to sust%{ 1ic§3r;r?{?r2ntﬂg);$aegvg2§ Vyggﬁﬁ;‘z’dnfg‘n't?JaUJ%ta(;ignpO;;‘grr]%V?%S&ﬁggec‘g’%rggg:ﬁg
a finding that the disability arose from the successive injuries, nor can it asses%ﬂl C ) d :
liability against one of several employers nor divide liability equally among each fernational Harvester v. LIRC, 116 Wis. 2d 298, 341 N.W.2d 721 (Ct. App. 1983).
severakmployers if there is no evidence to support a finding that the injury or injuriesThe “horseplay” rule barred recovery when the decedent jokingly placed his head
contributed tdhe disability in that manner. Semons Department Store v. DILHR, S@side a mold compression machine and accidentally started it. Nigbor v. DILHR,
Wis. 2d 518, 184 N.W.2d 871 (1971). 115 Wis. 2d 606, 340 N.W.2d 918 (Ct. App. 1983); aff'd 120 Wis. 2d 375, 355 N.W.2d

While susceptibility to further injury does not necessarily establish a perman&gg (1984). N _ )
disability under the “as is” doctrine, an employee’s predisposition to injury does notAn employee injured by machinery manufactured by a corporation that had
relieve a present employer from liability if the employee becomes injured due to therged with the employer prior to the accident could recover in tort against the
employmeneven though the injury may not have caused disability in another persemployer under the “dual persona” doctrine. Schweiner v. Hartford Accident &
Semons Department Store v. DILHR, 50 Wis. 2d 518, 184 N.W.2d 871 (1971). Indemnity Co. 120 Wis. 2d 344, 354 N.W.2d 767 (Ct. App. 1984).

A salesperson on a trip who deviated to the extent of spending several hours innder the “positional risk” doctrine, the murder of an employee by a coemployee
tavern before being killed on his ordinary route home may have been in the cowmf§avork premises was an injury arising out of employment. Applied Plastics, Inc.
of employment, in which case his estate would be entitled to compensation. LagédRC, 121 Wis. 2d 271, 359 N.W.2d 168 (Ct. App. 1984).

v. DILHR, 50 Wis. 2d 651, 185 N.W.2d 300 (1971). Worker’'scompensation provides the exclusive remedy for injuries sustained as the

A wife cannot assert a separate and independent cause of action against herésigt of a company doctor’s negligence. Franke v. Durkee, 141 Wis. 2d 172, 413
band’s employer for loss of loss of consortium due to injuries sustained by the HMsA.2d 667 (Ct. App. 1987).
band in arindustrial accident covered by this chapter. Rosencrans v. Wisconsin TeleThe “dual persona” doctrine is adopted, replacing the “dual capacity” doctrine. A
phone Co. 54 Wis. 2d 124, 194 N.W.2d 643 (1972). 3rd—party may recover from an employer only when the employer has operated in a

A commission finding that the deceased was performing services when killdidtinctpersona as to the employee. Henning v. General Motors Assembly, 143 Wis.
while walking on a Milwaukee street at 3 a.m. while intoxicated was sustained. PRit+ 1, 419 N.W.2d 551 (1988).
lips v. DILHR, 56 Wis. 2d 569, 202 N.W.2d 249 (1972). The legal distinction between a corporation/employer and a partnership/landiord

Members of a partnership are employers of the employees of the partnership.that leased the factory to the corporation, although both entities were composed of
employee cannot bring a 3rd-party action against a member of the employing pée- same individuals, eliminated the partners’ immunity as individuals under the
nership. Candler v. Hardware Dealers Mutual Insurance Co. 57 Wis. 2d 85, 288lusivity doctrine for negligence in maintaining the leased premises. Couillard v.
N.W.2d 659 (1973). Van Ess, 152 Wis. 2d 62, 447 N.W.2d 391 (Ct. App. 1989).
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The injured employee, and not an injuring coemployee, must have been actinfheSeamarioaned employee test is a 3—element test that is often miscast because
within the scope of employment at the time of injury. Jenson v. Employers Muttlaé Seamarcourt indicated that there are 4 “vital questions” that must be answered.
Casualty Co. 161 Wis. 2d 253, 468 N.W.2d 1 (1991). The 3elements are: 1) consent by the employee; 2) entry by the employee upon work

An assault under sub. (2) must be more than verbal; it must be physical. Jerigbthe special employer; and 3) power of the special employer to control details of
v. Employers Mutual Casualty Co. 161 Wis. 2d 253, 468 N.W.2d 1 (1991). the work. The distinction between employee consent to perform certain acts and con-

A parent corporation can be liable as a 3rd-party tortfeasor to an employsei-of aSENt to enter into a new employment relationship is important. Borneman v. Corwyn
sidiary when the parent negligently undertakes to render services to the subsidl&#pSPOrt, Ltd. 219 Wis. 2d 346, 580 N.W.2d 253 (1998), 96-2511.
that the parent should have recognized were necessary for the protection of the si#pder sub. (1) (f), there is a presumption that a travelling employee performs ser-
sidiary's employees. Miller v. Bristol-Myers, 168 Wis. 2d 863, 485 N.w.2d 3Yicesincidental to employment at all times on a trip. The burden of proving a personal
(1992). dewalglon on pge tr&p ison tre %arty asserting %hﬁ deylakt)lon(.j Recrelatlonalf‘acﬁlvnles

A compromise of a worker’s compensation claim based on an allegation that&®/ Pe considered a usual and proper part of the trip but do not always fit the pre-
injury was job related precluded the claimant from pursuing a discrimination clafmPtion. CBS, Inc. v. LIRC, 219 Wis. 2d 564, 579 N.W.2d 668 (1998), 96-3707.
against the same employer on the theory that the injury was not job related. Mays¢dRC’S determination of “scope of employment” is given great weight deference.
V- LIRG, 178 Wis. 2d 118, 503 N-W.2d 582 (Ct. App. 1993). erionce I iororeing  pAricular iatilofy schere and not on whether it has

A coemployge of the plaintiff who closed"a car door on the plaintiff’s hand was ed onthe specific facts. Town of Russell Volunteer Fire Department v. LIRC, 223
engaged irthe “operation of a motor vehicle” under sub. (2). Hake v. Zimmerlee, 178, 2d 723. 589 N.W.2d 445 (Ct. App. 1998). 98-0734
Wis. 2d 417, 504 N.W.2d 411 (Ct. App. 1993). 1S. ; 589 N.W. (Ct. App. 1998), . .

S ) . . A compensable injury must arise out of employment, which refers to the oausal

A corporation's president who purchased and leased a machine to the corporgfifiy¢ he injury, and occur while the employee performs a service growing out of and
?:S an 'Udévg“j\a' {‘%dv?l.dugldpse%o%%g”ﬁ \\;vvazs dsigleg toAtort “1%%"3[3" Raudieinedf i igental to employment, which refers to the time, place, and circumstances of the

urioni, S.P.A. is. : W, (Ct. App. 1993). injury. Ide v. LIRC, 224 Wis. 2d 159, 589 N.W.2d 363 (1999), 97-1649.

This section does not bar an employee from seeking arbitration under a collectivgyientional harm to an employee is an “accident * subject to this chapter if caused
bargaining agreement to determine whether termination following an injury violatgdl acts of a coemployee, but not if caused by acts of an employer. Intentionally self-
the agreement. This section only excludes tort actions for injuries covered by thejgfifeted injury is not subject to this chapter, but death by suicide is not necessarily
County of Lacrosse v. WERC, 182 Wis. 2d 15, 513 N.W.2d 708 (1994). “intentionally self-inflicted” and is subject to this chapter if the suicide results from

A contract “made in this state” under sub. (5) (b) is determined by where the cenwork-related injury without an independent intervening cause. Cohn v. Apogee,
tact was accepted. A contract accepted by telephone is made where the accpffop25 Wis. 2d 815, 593 N.W.2d 921 (Ct. App. 1999), 97-3817.
speaks. Horton v. Haddow, 186 Wis. 2d 174, 519 N.W.2d 736 (Ct. App. 1994).  syb. (1) (f) does not establish a bright line rule that if a travelling employee stays

Settlement of an employee’s worker’'s compensation claim for a work relateder past the conclusion of a busingat of a trip, there is a personal deviation. An
injury precluded the assertion of the employee’s claim that she was entitled to leewgloyee is not required to seek immediate seclusion in a hotel and to remain away
for the injury under the Family Medical Leave Act, s. 103.10. Finell v. DILHR, 18fom human beings at the risk of being charged with deviating from employment.
Wis. 2d 187, 519 N.W.2d 731 (Ct. App. 1994). Wisconsin Electric Power Co. v. LIRC, 226 Wis. 2d 778, 595 N.W.2d 23 (1999),

Employer payment of travel expenses does not alone render commuting a pa®of2747.
employment subject to coverage. When travel is a substantial part of employmemjuries did not arise out of employment when the injured party was injured while
and the employer provides a vehicle under its control and pays costs, coverage enbgcting a paycheck as a matter of personal convenience. Secor v. LIRC, 2000 WI|
be triggered. Doering v. LIRC, 187 Wis. 2d 471, 523 N.W.2d 142 (Ct. App. 1994pp 11, 232 Wis. 2d 519, 606 N.W.2d 175, 99-0123.

Whether physical contact of a sexual nature was an assault by a coemployee ridt employee’s claim under s. 134.01 against fellow employees for injury to repu-
subject to the exclusive remedy provision of sub. (2) is a question of fact. A read@tion and profession was preempted by this section. Mudrovich v. Soto, 2000 WI
able juror could conclude that sexual conduct could be so offensive that a reasordfe174, 238 Wis. 2d 162, 617 N.W.2d 242, 99-1410. )
person would have understood that physical injury such as loss of sleep, weight loddnder sub. (2), recovery of compensation is the exclusive remedy against a work-
or ulcers was substantially certain to follow. West Bend Mutual Insurance Coev's compensation carrier and the carriagents. \&lstrom v. Gallagher Bassett Ser-
Berger, 192 Wis. 2d 743, 531 N.W.2d 636 (Ct. App. 1995). vices, Inc. 2000 WI App 247, 239 Wis. 2d 473, 620 N.W.2d 223, 00—2].334.

An employee's claims of defamation by an employer are preempted by this sectioht Was reasonable for LIRC to hold that an employee had temporarily abandoned
Claims for tortious interference with contract are not for injuries covered by the wofKs job and was not performing services incidental to employment under sub. (1) (c)
er's compensation act and are not precluded. Wolf v. F & M Banks, 193 Wis. 2d 48gwhen he left the workplace to seek medical attention for an immediate need that
534 N.W.2d 877 (Ct. App. 1995). was not related to his employment, even though intending to return. Fry v. LIRC,

Nothing in this chapter precludes an employer from agreeing with employee<R90 WI App 239, 239 Wis. 2d 574, 620 N.W.2d 449, 00-0523. -
continue salaries for injured workers in excess of worker’s compensation benefits/Vhether a traveling employee’s multiple drinks at a tavern was a deviation was
Excess paymente not worker's compensation and may be conditioned on the pgfelevantwhen the employee was injured while engaged in a later act reasonably nec-

ties’ agreement. City of Milwaukee v. DILHR, 193 Wis. 2d 626, 534 N.W.2d 903 (C§ssary to living. Under s. 102.58, intoxication does not defgatleer’'s compensa-
App. 1995). tion claim but only decreases the benefits. Heritage Mutual Insurance Co. v. Larsen,

A waiver of employer immunity from suit under this section may be made by 3901 WI 30, 242 Wis. 2d 47, 624 N.W.2d 129, 98-3577.

express agreement of indemnification. Schaub v. West Bend Mutual, 195 Wis, 2§fnder the private errand doctrine, if a person in authority over the employee asks
181, 536 N.W.2d 123 (Ct. App. 1995), 94-2174 ! the employee to perform a service for the personal benefit of the employer or the

- : . loyee’'ssuperior and the employee is injured while performing the task, the injury
__If an employer injures an employee through intentional sexual harassment, out of and was incidental to employment unless the request is clearly unautho-
injury isnot an accident under sub. (1) (e) and not subject to the exclusivity provis d. Begel v. LIRC, 2001 WI App 134, 246i%v2d 345, 631 N.W.2d 220, 00-1875.
825?3%2) Lentz v. Young, 195 Wis. 2d 457, 536 N.w.2d 451 (Ct. App. 199 *Under the “dual persona” doctrine, the employer’s second role must be so unre-
: L ) ) lated toits role as an employer that it constitutes a separate legal person. St. Paul Fire
If an employee of one employer is injured while attempting to rescue an emplo¥egrarine Insurance Co. v. Keltgen, 2003 WI App 53, 260 Wis. 2d 523, 659 N.W.2d
of another employer, the rescuing employee becomes an employee of the injegsl 02>—1249.
employee’s employer for purposes of worker's compensation liability. - That No\whenone company was the injured employee’s employer on the date of the injury,
emp:oyee’ of thle '“J”{ed em?!oyees fmpl'oy@f hsp|ec;)f|ca||]y rgqueftedt_ thel Oth&k another company contracted to become the employer retroactive to a date prior
employer s émployee 10 assist IS iImmaterial. Michels Fipeline Lonstruction, INCythe injury, the former and its insurer were the responsible for providing benefits

LIRC, 197 Wis. 2d 928, 541 N.W.2d 241 (C.t' App. 1995). . . under ch. 102. Epic Staff Management, Inc. v. LIRC, 2003 WI App 143, 266 Wis.
An employee must prove unusual stress in order to receive benefits for a nervaysgg, 667 N.w.2d 765, 02-2310.

disability that resulted from emotional stress. Milwaukee v. LIRC, 205 Wis. 2d 255,nder the last exception in sub. (2), an employee who receives worker's com-

556 N.W.2d 340 (Ct. App. 1'996), 95-0541. - . . pensation benefits may also file suit against a coemployee when a governmental unit
~An attack that occurs during employment arising from a personal relationship dstobligated to pay judgments against that employee pursuant to a collective bargain-

sidethe employment arises out of the employment if employment conditions contriig agreement or a local ordinance. Keller v. Kraft, 2003 WI App 212, 267 Wis. 2d

ute to the attack. Emotional injury from harassing phone calls by an ex—spouse tathe 671 N.W.2d 361, 02-3377.

employee at her place of work, after her employer unwittingly gave out her phone claim of negligent hiring, training, and supervision against an employer for inju-

numberwas an injury in the course of employment. Weiss v. City of Milwaukee, 2Qfs caused by a sexual assault committed by a coemployee is precluded by the exclu-

Wis. 2d 95, 559 N.W.2d 558 (1997), 94-0171. sivity provision in sub. (2). This chapter’s purpose, history, and application demon-
The elements of proof placed on a claimant alleging physical injury as a resulsttethat the court is not a proper authority to create a public policy exception to the

emotional stress in the workplace requires that work activity precipitate, aggravateslusivity provision. Peterson v. Arlington Hospitality Staffing, Inc. 2004 W1 App

or accelerate beyond normal progression a progressively deteriorating or degerid@; 276 Wis. 2d 746, 689 N.W.2d 61, 03-2811.

tive condition. Unlike emotional injury from stress, showing “unusual stress” is notA Labor and Industry Review Commission’s (LIRC) determination that an

required. UPS v.Lust, 208 Wis. 2d 306, 560 N.W.2d 301 (Ct. App. 1997), 96-0138mployee who sustained a knee injury while playing softball during a paid break
The exclusive remedy provision in1€2.03 (2) does not bar a complainant whoseeriod deserved worker’s compensation benefits was reasonable. LIRC reasonably

claim is covered by worker’s compensation from pursuing an employment discrimglied upon a treatise that holds that recreational activities are within the course of

nation claim under the Fair Employment Act, subch. Il of ch. 111. Byers v. LIREmploymenwhen they have gone on long enough to become an incident of employ-

208 Wis. 2d 388, 561 N.W.2d 678 (1997), 95-2490. ment. E. C. Styberg Engineering v. LIRC, 2005 WI App 20, 278 Wis. 2d 540, 692
An employee terminated for misrepresenting his or her medical condition whifeW.2d 322, 04-1039. )

receiving disability benefits for a concededly work-related injury continues to beA state session law that was never adopted by the common council or any other

entitled tobenefits. Brakebush Brothers, Inc. v. LIRC, 210 Wis. 2d 623, 563 N.W.2ocal legislative body as an ordinance, but was numbered and reprinted in the Mil-

512 (1997), 95-2586. waukee City Charter because it was not a local ordinance under sub. (2). Keller v.
A work-related injury that plays any role in a second injury is properly consider&daft, 2005 WI App 102, 381 Wis. 2d 784, 698 N.W.2d 843, 04-1315.

a substantial factor in the reinjury. To find a work-related injury not a factor in a secWhen two employees, who each work for separate temporary help agencies are

ond injury, it must be found that the claimant would have suffered the same injurgthplaced with the same client of the temporary help agencies, sub. (2) does not pre-

to the same extent, despite the first injury. New symptoms alone do not suggestear the employee who is injured by the conduct of the other employee from suing

unrelated second injury.ange v. LIRC, 215 Wis. 2d 561, 573 N.W.2d 856 (Ct. Appthe latter’s temporary help agency under a theomgsondeat superiorWarr v.

1997), 97-0865. QPS Companies, 2007 WI App 14, 298 Wis. 2d 440, 728 N.W.2d 39, 06—-0208.
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The exception to coemployee immunity due to negligent operation of a vehicle in (2) Except with respect to a partner or member electing under

sub. (2) must be narrowly construed. The distinction between operation and maigte- : P [T _
nance or repairs should apply in the context of the exception. When the action u#derloz'O?S' members of partnershlps or limited l'ab'“ty com

consideration is undertaken to service or repair a vehicle, and the condition offi@nies shall not be counted as employees. Except as provided in

vehicle is such that it could not then be driven on a public roadway, the action dges] 02.07 (5) (a) a person under contract of hire for the perfor-
not constitute operation of a motor vehicle. McNeil v. Hansen, 2007 WI 56, 300 ’ % . . . .
2d 358, 731 N.W.2d 273, 05-0423. ance ofiny service for any employer subject to this section is not

An injured employee was entitled to temporary total disability (TTD) benefits aftthe employer of any other person with respect to that service, and

b?]i_rrg tf?tfhmi”ﬁteg folf. Vio'a“_“% P'agt S_tﬁge% LU'E.S while @Ss(ijgtf;]ed to |igfht ﬂuty ' wotkiatother person shall, with respect to that service, be an employee
while within nis healing period ana without having regaine e use of a hand. . . .
employee suffered a wage loss while his injury limited his ability to work, meeti ly of the employer for whom the service is being performed.

the statutory criteria for TTD. This chapter contains no exception to liability foran (?m) A temporary help agency is the employer of an
injured employee who is subsequently terminated, even for good cause. Em :
Foods, Inc v. LIRC. 2007 WI App 164 303 Wis. 2d 771, 737 N-W.2d 60, 06-072811Ployee whom the temporary help agency has placed with or

Wisconsin's worker's compensation jurisprudence clearly recognizes that an leased to another employer that compensates the temporary help
When'an ut-of-state employet sonds an ou-of-state employes to Wisconsinagg Y, for (N employee’s services. A temporary help agency is
the employee is injured or killed in Wisconsin in the course of employmésttow lfiable under s. 102.03 for all compensation and other payments
sin's Act is applicable. Therefore a co-employee has no liability for the employepalyable under this chapter to or with respect to that employee,
deathand the co—employee’s insurers were properly dismissed from the case. E?f"r’(‘ffuding any payments required under s. 102.16 (3), 102.18 (1)
of Torres v. Empire Fire and Marine Insurance Company, 2008113, Wis. b b 102.92 (1). 102.35 (3). 102.57 102.60. E t
2d_ . NW2d__,07-1519. (b) or (bp), 102.22 (1), 102.35 (3), 102.57, or 102.60. Except as

The exclusive remedy provision does not bar a ship owner from asserting a rig@fmitted under s. 102.29, a temporary help agency may not seek
to indemnification against the employer of the injured worker even though he l@s receive reimbursement from another employer for any pay-

been paid compensation. Bagrowski v. American Export Isbrantsen Lines, Inc. il
F.2d 502 (1971). #i®nts made as a result of that liability.

Emotional distress injury due to sexual harassment was exclusively compensablg3) As used in this chapter “farming” means the operation of
under this section. Zabkowicz v. West Bend Co., Div. Dart Industries, 789 F.2d $4{ premises owned or rented by the operator. “Farm premises"

(1986). ans areas used for operations herein set forth, but does not
When 2 employees left their place of employment to fight each other, neither \&Q@ p !

acting within the 'scope of employment. There was no cause of action againstifigdude other areas, greenhouses or other similar structures unless

employer under ch. 102 or tort or agency law. Johnson v. Hondo, Inc. 125 F.3d ¢g@&®d principa”y for the production of food and farm p|antsl
(1997). « " : : !
Sexualharassment was an accident under sub. (1) (e) and subject to the exclus,i\'/f@rmer means any person engaged n farm'ng as defined.

provision of sub. (2)Lentz, 195 Wis. 2d 457, is distinguished. Hibben v. NardoneDperation ofarm premises shall be deemed to be the planting and
13/1 g-zd 480 (1998). g 05% of the Houeh only 25% ClIJ|tlva'[Ing of the soil thereof; the raising and harvesting of agri-
rd—party was required to pay 95% of the damages even though only 25% n ; ; . .
gentbecause an employer was shielded by sub. (2). Schuldies v. Service Machin%?:%t.uéal’ hortlcdl’.”tural or arboncéjltural crops thel’?(l)_n, the I’If(ilstl)ng,
448 F. Supp. 1196 (1978). reeding, tending, training and management of livestock, bees,
The plaintiff was a special employee of a 3rd—party defendant and a 3rd-pgagultry, fur—bearing animals, wildlife or aquatic life, or their prod-
actionwas barred by the exclusivity provisions of this section. Simmons v. Atlas Vegts thereon: the processing, drying, packing, packaging, freez-
Mach. Co. 493 F. Supp. 1082 (1980). : ! . Lo P ! ! ! .
Althoughthe employer of an injured employee was found to be at fault, a manuf k9 grading, storing, dehve”ng_ to storage, to market or to a carrier
turer who was also found to be at fault was not entitied to contribution from tHer tran_SporTatlon to market, distributing dlre_c_tly to consumers or
employer. Ladwig v. Ermanco, Inc. 504 F. Supp. 1229 (1981). marketingany of the above—named commaodities, substantially all

Unauthorized sexual touching did not constitute an assault intended to c i . 1
bodily harm under sub. (2). Hrabak v. Marquip, Inc. 798 F. Supp. 550 (1992). Afvhich have been planted or produced thereon; the clearing of

The exclusivity provision of the worker’s compensation act does not bar a claﬁHCh premises and the Salvaging_ of timber anO! managemgnt and
for invasion of privacy under s. 895.50. Marino v. Arandell Corp. 1 F. Supp. 2d 948e of wood lots thereon, but not including logging, lumbering or

(1998). i ;
Worker’s Compensation Act No Longer Protects Against Employment DiscrirngOO(.j cutting op_eratlpns unless C(.)ndUCted as an accessory to other
nation Claims. Skinner. Wis. Law. March 1998. arming operations; the managing, conserving, improving and

maintaining of such premises or the tools, equipment and
102.04 Definition of employer. (1) The following shall improvements thereon and the exchange of labor, services or the

constitute employers subject to the provisions of this chaptékchange ofise of equipment with other farmers in pursuing such
within the meaning of s. 102.03: activities. The operation for not to exceed 30 days during any cal-

() The state, each county, city, town, village, school distri@)dar year, by any person deriving the person’s principal income

sewer district, drainage district, long—term care district and ot é&ptham}lng, of f?rm mach_lgeryt!n petrrf]orngrl]ng farmrl]ng servflclzes
public or quasi-public corporations therein. or other farmers for a consideration other than exchange of labor
(b) 1. Every person who usually employs 3 or more em IOsk_lall be deemed farming. Operation of such premises shall be
h. h yPp ¢ dy bp Y f Pl%Yaemed to include also any other activities commonly considered
ees, wnether In oneé or more trades, buSINesSes, Prolessiong gk tarming whether conducted on or off such premises by the
occupations, and whether in one or more locations. farm operator
2. Every person who usually employs less than 3 employeesiistory: 1975 c. 199; 1983 a. 98; 1989 a. 64; 1993 a. 112; 1997 a. 38; 1999 a. 9;
providedthe person has paid wages of $500 or more in any cal@ppl a. 37; 2005 a. 172; 2007 a. 20. ' _
dar quarter for services performed in this state. Such emplo) afhen an employee simultaneously performs service for 2 employers under their
hallbecome subiect on the 10th dav of the month next succee nt control and the‘serwce for each is the same or closely related, both employers
shal | y Fliable for worker's compensation. Insurance Co. of North America v. DILHR 45

such quarter. Wis. 2d 361, 173 N.W.2d 192 (1970).
. Wisconsin's worker’s compensation jurisprudence clearly recognizes that an in—
3. This paragraph shall not apply to farmers or farm laborsate injury in the course of employment will give rise to coverage under the Act.

i i @‘#hen an out—of-state employer sends an out—of-state employee to Wisconsin and
(C) Every person engaged In farmmg who on any 20 conse mployee is injured or killed in Wisconsin in the course of employméstpw/

tive or nonconsecutive days during a calendar Year employs éiéfAct is applicable. Therefore a co-employee has no liability for the employee’s
more employees, whether in one or more locations. The prosathand the co-employee’s insurers were properly dismissed from the case. Estate

sions ofthis chapter shall apply to such employer 10 days after gfgores - E,(l”wezgire a“&“fi"égg Insurance Company, 20080p/113, ___ Wis.
twentieth such day. —_— :

(d) Every joint venture electing under s. 102.28 (2) (a) to h®2.05 Election by employer, withdrawal. (1) An
an employer. employer who has had no employee at any time within a continu-

(e) Every person to whom pars. (a) to (d) are not applicabteis period of 2 years shall be deemed to hdeetefl withdrawal,
who has any person in service under any contract of hire, expnebich shall be effective on the last day of such period. An
or implied, oral or written, and who, at or prior to the time of themployerwho has not usually employed 3 employees and who has
injury to the employee for which compensation may be claimeut paid wages of at least $500 for employment in this state in
shall, as provided in s. 102.05, have elected to become subje@wvery calendar quarter in a calendar year may file a withdrawal
the provisions of this chapter, and who shall not, prior to such agudtice with the department, which withdrawal shall take effect 30
dent, have effected a withdrawal of such election. daysafter the date of such filing or at such later date as is specified
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in the notice. If an employer who is subject to this chapter orifythe secretary files the certificate under s. 102.80 (3) (ag) this
because the employer elected to become subject to this chapéeagraph does apply to claims for compensation filed on or after
under sub. (2) cancels or terminates his or her contract for the date specified in that certificate.
insurance of compensation under this chapter, that employer igb) Every person, including all officials, in the service of the
deemed to have effected withdrawal, which shall be effective sfate, or of any municipality therein whether elected or under any
the day after the contract is canceled or terminated. appointment, or contract of hire, express or implied, and whether
(2) Any employer who shall enter into a contract for the insua resident or employed or injured within or without the state. This
ance of compensation, or against liability therefor, shall lparagraph first applies on the first day of the first July beginning
deemed thereby to have elected to accept the provisions of #ftsr the day that the secretary files the certificate under s. 102.80
chapter, and such election shall include farm laborers, domeg$8} (a), except that if the secretary files the certificate under s.
servantsand employees not in the course of a trade, business, [@02.80(3) (ag) this paragraph does apply to claims for compensa-
fession or occupation of the employer if such intent is shown bgn filed on or after the date specified in that certificate.
the terms of the policy. Such election shall remain in force until (2) Any peace officer shall be considered an employee while
withdrawn in the manner provided in sub. (1). engaged in the enforcement of peace or in the pursuit and capture
(3) Any person engaged in farming who has become subj@itthose charged with crime.
to this chapter may withdraw by filing with the department a (3) Nothing herein contained shall prevent municipalities
notice of withdrawal, if the person has not employed 6 or mofi@m paying teachers, police officers, fire fighters and other
employees as defined by s. 102.07 (5) on 20 or more days duéngployees full salaries during disability, nor interfere with any
the current or previous calendar year. Such withdrawal shallggnsion funds, nor prevent payment to teachers, police officers or
effective 30 days after the date of receipt by the department, ofiat fighters therefrom.
suchlater date as is specified in the notice. Such person may agaifs) (a) Every person in the service of another under any con-
becomesubject to this chapter as provided by s. 102.04 (1) () adlct of hire, express or implied, all helpers and assistants of

(el)-ll‘t 1983 . 98 5. 31 1993 & B1. 492 1999 & 14 employees, whether paid by the employer or employee, if
Istory: a. S. ) a. s ) a. . i i
An injured worker who never had individuals in his service as employees and ﬁg]ployEd with the knowledge, actual or constructive, of the

not otherwise fulfill the statutory definition of an employer was not an employe@mployer, including minors, who shall have the same power of

because he had parachuted a worker’s compensation policy. Lloyd Frank Loggimmntracting as adult employees, but not including the following:
v. Healy, 2007 WI App 249, 306 Wis. 2d 385, 742 N.W.2d 337, 07-0692. 1. Domestic servants

102.06 Joint liability of employer and contractor. An 2. Any person whose employment is not in the course of a
employer shall be liable for compensation to an employee ofrade, business, profession or occupation of the employer, unless
contractor osubcontractor under the employer who is not subje&s to any of said classes, the employer has elected to include them.
to this chapter, or who has not complied with the conditions of s. (b) Par. (a) 2. shall not operate to exclude an employee whose
102.28 (2) in any case where such employer would have begmployment is in the course of any trade, business, profession or
liable for compensation if such employee had been workingcupation of the employer, however casual, unusual, desultory
directly for the employer, including also work in the erectiorgr isolated the employer’s trade, business, profession or occupa-
alteration, repair or demolition of improvements or of fixturegon may be.

upon premises of such employer which are used or to be used iMm) For the purpose of determining the number of employ-
the operations of such employer. The contractor or subcontraci@is to be counted under s. 102.04 (1) (b), but for no other purpose,
if subject to this chapter, shall also be liable for such compenganember of a religious sect is not considered to be an employee
tion, but the employee shall not recover compensation for fiighe conditions specified in s. 102.28 (3) (b) have been satisfied
same injury from more than one party. The employer whgth respect to that member.

becomes liable for and pays such compensation may recover thesy oy the purpose of determining the number of employees
same from such contractor, subcontractor or other employer faf)e counted under s. 102.04 (1) (c), but for no other purpose, the
whom the employee was working at the time of the injury if sug llowing definitions shall apply:

contractor, subcontractor or other employer was an employer a?a) Farmers or their employees working on an exchange basis

defined in s102.04. This section does not apply to injuries occuy; . ;
. : . i all not be deemed employees of a farmer to whom their labor is
ring on or after the first day of the first July beginning after the dfggnished in exchange.

that thesecretary files the certificate under s. 102.80 (3) (a), exc b Th hild. broth . |
that ifthe secretary files the certificate under s. 102.80 (3) (ag) tél]is( )h e plarentﬁ, spoulse, chi o rot Ier, skl)stekr], 50.“"|”_ aw,
section does apply taims for compensation filed on or after théaud terjln—l a\/\tatf erf—ln— aw, anilt er—ltr;— %W' rotd err1—|nf— aw,
date specified in that certificate. or sister—in—law of a farmer shall not be deemed the farmer’s

History: 1975 c. 147 s. 54; 1975 c. 199; 1989 a. 64; 1995 a. 117. employees. ) )

A “contractor under the employer” is one who regularly furnishes to a principal (c) A shareholder—-employee of a family farm corporation shall
employer materials or services that are integrally related to the finished produchel Jeemed a “farmer” for purposes of this chapter and shall not be
service provided by that principal employer. Green Bay Packaging, Inc. v. DILH w . S
72 Wis. 2d 26, 240 N.W.2d 422 (1976). eemed an employee of a farmer. A “family farm corporation
_ Afranchisee was a “contractor under” a franchisor within the meaning of this seeans @orporation engaged in farming all of whose shareholders
“OE; k’)‘('lfi‘ry'?”d_ C"?‘S“f"ty CIO- v. fD”-_H_Rv_77IW'S- 2‘|’ 472, 2?3h _N-W-th 2t28 (1977)are related as lineal ancestors or lineal descendants, whether by

1apility or principal employer Tor injuries to employees of nis contractors or sulps H H
contractors. 1977 WLR 185, %lood or by adoption, or as spouses, brothers, sisters, uncles,
aunts, cousins, sons—in-law, daughters—in—law, fathers—in—law,
102.07 Employee defined. “Employee” as used in this mothers—in—Iav\brothers—in—Iaw or sisters—in—law of such lineal
chapter means: ancestors or lineal descendants.
p

(1) (a) Every person, including all officials, in the service of (d) A member of a religious sect is not considered to be an
the state, or of any municipality therein whether elected or und#nployee of a farmer if the conditions specified in s. 102.28 (3)
any appointment, or contract of hire, express or implied, affe) have been satisfied with respect to that member.
whether a resident or employed or injured within or without the (6) Every person selling or distributing newspapers or maga-
state. The state and any municipality may require a bond froraimes on the street or from house to house. Such a person shall be
contractor to protect the state or municipality against compensaemed an employee of each independent news agency which is
tion to employees of such contractor or employees of a subceanbject to thighapter, or (in the absence of such agencies) of each
tractor under the contractofhis paragraph does not apply beginpublisher’s(or other intermediate) selling agency which is subject
ning on the first day of the first July beginning after the day thet this chapter, or (in the absence of all such agencieagbfpub-
the secretary files the certificate under s. 102.80 (3) (a), except tishter, whose newspapers or magazines the person sells or distrib-
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utes. Such a person shall not be counted in determining whether9. The success or failure of the independent contractor’s busi-
an intermediate agency or publisher is subject to this chapterness depends on the relationship of business receipts to expendi-
(7) (@) Every member of a volunteer fire company or firtures.
department organized under ch. 213, a legally organized rescuéc) The department may not admit in evidence state or federal
squad or a legally organized diving team is considered to belaws, regulations, documents granting operating authority or
employee of that company, department, squad or team. Eviiggnses when determining whether an independent contractor
member of a company, department, squad or team describethéets the conditions specified in par. (b) 1. or 3.
this paragraph, while serving as an auxiliary police officer at an (8m) An employer who is subject to this chapter is not an
emergency, ialso considered to be an employee of that compaymployee of another employer for whom the first employer per-
department, squad or team. If a company, department, squatbfhs work or service in the course of the other employer’s trade,
team described in this paragraph has not insured its liability fsuisiness, profession or occupation.
compensation to its employees, the municipality or county Wlthln 9) Members of the national guard and state defense force,
which that company, department, squad or team was organizggthn orstate active duty under direction of appropriate authority,
shall be liable for that compensation. but only in case federal laws, rules or regulations provide no bene-
(b) The department may issue an order under s. 102.31 (1)fifs)substantially equivalent to those provided in this chapter.
permitting the county within which a volunteer fire company or (10 Further to effectuate the policy of the state that the bene-
fire department organized under ch. 213, a legally organized rgg&s of this chapter shall extend and be granted to employees in the
cue squad, an ambulance service provider, as defined in s. 258&Nice of the state, or of any municipality therein on the same
(3), or a legally organized diving team is organized to assume fjlsis; in the same manner, under the same conditions, and with
volunteer members of that company, department, squad, provigeprivate corporations, any question whether any person is an
or team. . employee under this chapter shall be governed by and determined
Cross Reference:See also s. DWD 80.30, Wis. adm. code. under the same standards, considerations, and rules of decision in
(7m) An employee, volunteer, or member of an emergengy| cases under subs. (1) to (9). Any statutes, ordinances, or
management unit is an employee for purposes of this chaptepaginistrative regulations which may be otherwise applicable to
provided ins. 166.03 (8) (d), a member of a regional emergengk classes of employees enumerated in sub. (1) shall not be con-
responsedtam who is acting under a contract under s. 166.215 {d|ling in deciding whether any person is an employee for the pur-
is an employee of the state for purposes of this chapter as proviglgses of this chapter.
in s. 166.215 (4), and a behavioral health provider, health care pro(ll) The department may by rule prescribe classes of volun-

vider, pupil services provider, or substance abuse prevention REgs \yorkers who may, at the eiection of the person for whom the

vider who is providing volunteer, unpaid behavioral health selzice is being performed, be deemed to be employees for the

vices, health care services, pupil services, or substance all§e,ses of this chapter. Election shall be by endorsement upon
preventionservices on behalf of a health care facility during a stgigs '\ orker's compensation insurance policy with written notice
of emergency is an employee of the state for purposes of this chgRne department. In the case of an employer exempt from insur-
ter as provided in s. 250.042 (4) (b). _ ing liability, election shall be by written notice to the department.

(8) (a) Exceptas provided in par. (b), every independent corhe department shall by rule prescribe the means and manner in
tractor is, for the purpose of this chapter, an employee of afich notice of election by the employer is to be provided to the
employerunder this chapter for whom he or she is performing sefolunteer workers.

vice in the course of the trade, business, profession or occupatiorellm) Subject to sub. (11), a volunteer for a nonprofit orga-
of such employer at the time of the injury. nization described in section 501 (c) of the internal revenue code,
(b) An independent contractor is not an employee of ag defined in s. 71.01 (6), that is exempt or eligible for exemption
employer for whom the independent contractor performs work som federal income taxation under section 501 (a) of the internal
services if the independent contractor meets all of the followiRgvenuecode who receives from that nonprofit organization nom-

conditions: inal payments of money or other things of value totaling not more
1. Maintains a separate business with his or her own offitean$10 per week is not considered to be an employee of that non-
equipment, materials and other facilities. profit organization for purposes of this chapter.

2. Holds or has applied for a federal employer identification (12) A student in a technical college district while, qeet of
number with the federal internal revenue servideasrfiled busi- a training program, he or she is engaged in performing services for
ness oself-employment income tax returns with the federal intewhich aschool organized under ch. 38 collects a fee or is engaged
nal revenue service based on that work or service in the previimETO(?UCing a product sold by such a school is an employee of that
year. school.

3. Operates under contracts to perform specific services or(12m) A student of a public school, as described in's. 115.01
work for specific amounts of money and under which the indepefd), or a private school, as defined in s. 115.001 (3r), while he or

dent contractor controls the means of performing the servicessbe is engaged in performing services as part of a school work
work. training, work experience or work study program, and who is not

4. Incurs the main expenses related to the service or work ¥a¢he payroll of an employer that is providing the work training
he or she performs under contract or work experience or who is not otherwise receiving compensa-
tion on which a worker’s compensation carrier could assess pre-

5. Is responsible for the satisfactory completion of work $hjums on hat employer, is an employee of a school district or pri-

services that he or she contracts to perform and is liable for a fgifze s cool that elects under s. 102.077 to name the student as its
ure to complete the work or service. employee

6. Receives compensation for work or service performed (;3) A juvenile performing uncompensated community ser-
und_er a contract on a commission or per job or competitive Q)f%e work as a result of a deferred prosecution agreement under
basis and not on any oth.er basis. S. 938.245, a consent decree under s. 938.32 or an order under s.

7. May realize a profit or suffer a loss under contracts to pe38.34 is an employee of the county in which the court ordering

form work or service. the community service work is located. No compensation may be
8. Has continuing or recurring business liabilities or obliggaid to that employee for temporary disability during the healing
tions. period.
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(14) An adult performing uncompensated community serviggthe right of controll; f2) thhe metrfwod of payn;err:t of c?(mpegse)uiﬁn; 3)ghe furnishing

quipment or tools for the performance of the work; and 4) the right to terminate

work under s. 304.062, 943.017 (3), 971.38, 973.03 (3),’ 973,'ﬁ$employmem relationship. Acuity Mutual Insurance Company v. Olivas, 2007 WI
(3), 973.09 or 973.10 (1m) is an employee of the county in which 298 wis. 2d 640, 726 N.W.2d 258, 05-0685.

the district attorney requiring or the court ordering the communitéSfb-(E;m) ’c_lclilovl\gs fora difﬁinﬁfn bemlleen aperson as é;nlem/gloyfel and as thecprO-
: : : H H Or of a side business that the employee runs separately. Acuity Insurance Com-
service work is located or in which the place of assignment ung&f", Witingham, 2007 Wi App 210, 305 Wis. 2d 613, 740 N.W.2d 154 06-2379.

s. 304.062 or 973.10 (1m) is located. No compensation may bgembers of state boards, committees, commissions, or councils who are compen-
paid to that employee for temporary disability during the heallr%qtedl%/ per diem or by actual and necessqrgnse are covered employees. 58 Atty.

. en. .
period.

(15) A sole proprietor or partner or member electing under $02.075 Election by sole proprietor, partner or mem-
102.075 is an employee. ber. (1) Any sole proprietor, partner or member of a limited
(16) An inmate participating in a work release program undéability company engaged in a vocation, profession or business
s. 303.065 (2) or in the transitional employment program is an a substantially full-time basis may elect to be an employee
employee of any employer under this chapter for whom he or shwler this chapter by procuring insurance against injury sustained
is performing service at the time of the injury. in the pursuit of that vocation, profession or business. This cover-

(17) A prisoner of a county jail who is assigned to a worRge may be obtained by endorsement on an existing policy of
Campunder s. 303.10 is not an emp|oyee of the County or Counﬁ@rker S Compensa“On Insurance or by ISsuance Of a Separate

providing the work camp while the prisoner is working under BOlicy to the sole proprietor, partner or member on the same basis
303.10 (3). as any other policy of worker's compensation insurance.

(17g) A state employee who is on a leave of absence grantec(2) For the purpose of any insurance policy other than a work-
under s. 230.35 (3) (e) to provide services to the American RcP compensation insurance policy, no sole proprietor, partner or
Cross in garticular disaster is not an employee of the state for fi¢mber may be considered eligible for worker’s compensation
purposes of this chapter during the period in which leheis on Penefitsunless he or she elected to be an employee under this sec-
the leave of absence, unless one of the following occurs: tion. )

(a) The American Red Cross specifies in its written request (3) Any sole proprietor, partner or member who elected to be
under s. 230.35 (3) (e) 2. c. that a unit of government in this st §emp|,oye_e under this section may withdraw that election upon
is requesting the assistance of the American Red Cross in the pardays’ prior written notice to the insurance carrier and the Wis-
ticular disaster and the state employee during the leave of absefRigSin compensation rating bureau.
provides services related to assisting the unit of government, History: 1983a. 98; 1993 a. 112.

(b) The American Red Cross specifies in its written requesd2.076 Election by corporate officer. (1) Not more than
under s. 230.35 (3) (e) 2. c. that it has been requested to proddsficers of a corporation having not more than 10 stockholders
assistance outside of this state in a particular disaster and the&§ elect not to be subject to this chapter. If the corporation has
exists between the state of Wisconsin and the state in which leenissued a policy of worker’'s compensation insurance, an offi-
services are to be provided a mutual aid agreement, entered @afioof the corporation may elect not to be subject to this chapter
by the governor, which specifies that the state of Wisconsin ameld not to be covered under the policy at any time during the
the other state may assist each other in the event of a disasteipanidd of the policy. Except as provided in sub. (2), the election
which contains provisions addressing worker’s compensatighall be made by an endorsement, on the policy of worker's com-
coveragdor the employees of the other state who provide servigesnsation insurance issued to that corporation, naming each offi-
in Wisconsin. cer who has so elected. The election is effective for the period of

(17m) A participant in a trial job under s. 49.147 (3) is aithe policy and may not be reversed during the period of the policy.
employee ofiny employer under this chapter for whom the partién officer who so elects is an employee for the purpose of deter-
ipant is performing service at the time of the injury. mining whether the corporation is an employer under s. 102.04 (1)

(18) A participant in a community service job under s. 49.14P)-
(4) or a transitional placement under s. 49.147 (5) is an employed?2) If a corporation has not more than 10 stockholders, not
of the Wsconsin works agency, as defined under s. 49.001 (9), fopre than 2 officers and no other employees and is not otherwise
the purposes of this chapter, except to the extent that the persofefigdired under this chapter to have a policy of worker’'s com-
whom the participant is performing work provides workeom- — pensation insurance, an officer of that corporation who elects not
pensation coverage. to be subject to this chapter shall file a notice of that election with
History: 1975 c. 147 s. 54; 1975 c. 224; 1977 c. 29; 1979 c. 278; 1981 c. 325; 1ti8e department on a form approved by the department. The elec-

a. 27, 98; 1985 a. 29, 83, 135; 1985 a. 150 s. 4; 1985 a. 176, 332; 1987 a. 63; {j i I i i i I ifvi -
a. 31, 64, 359; 1993 a. 16, 81, 112, 399; 1995 a. 24, 77, 96, 117, 225, 281, 289,%%? Is_efecy\_/e until the officer rescinds it by nOtIfylng the dEpart
1997 a. 35, 38, 118; 1999 a. 14, 162; 2001 a. 37; 2005 a. 96; 2007 a. 130. nt in writing.

A truck owner who fell and sustained injuries in a company’s truck parking areaHistory: 1985 a. 83; 1987 a. 115, 179; 1989 a. 64; 1991 a. 85; 1997 a. 38.
while in the process of repairing his truck was properly found under sub. (8) to be a . o .
statutoryemployee of the company at the time of his injury although he was an indd2.077  Election by school district or private school.

pendent contractor who worked exclusively for the trucking company under a Ie%ﬁ A school district or a private school. as defined in s. 115.001

agreement. Employers Mutual Liability Insurance Co. v. DILHR, 52 Wis. 2d 51 . ;
190 N.W.2d 907 (1971). 3r), may elect to name as its employee for purposes of this chapter

Therewas no employment when a member of ajanization baowed a refriger- & Student described in s. 102.07 (12m) by an endorsement on its
ated truck from a packing company for use at a picnic and was injured when returpigslicy of worker's compensation insurance or, if the school dis-
it. Kress Packing Co. v. Kottwitz, 61 Wis. 2d 175, 212 N.W.2d 97 (1973). 5t%ct or private school is exempt from the duty to insure under s.

Nothing in this chapter precludes an employer from agreeing with employee o . . -
continue salaries for injured workers in excess of worker's compensation benetk82.28(2), by filing a declaration with the department in the man-

Excess paymenaée n0¥ W@;rker;(S compensatioré grc;\i/ m% %% gongitionedzgnggf l():wer provided in s. 102.31 (2) (a) naming the student as an

Z%?)_algga%’;_‘em' ity of Milwaukee v. DILHR, 193 Wis. s 534 N.W. ©&mployee of the school district or private school for purposes of
Sub. (8) (b) supplants the common law and provides the sole test for determitiis chapter. A declaration under this subsection shall list the

‘ﬁgeéh%g OW\R;IKELLS an izfa%e\l;ﬁgdggtﬁ%mé%%t% \f,?/fzguéggsgg —OI ffg’, 102. Jarretizzme ofthe student to be covered under this chapter, the name and
A ﬁerson injured upo’n the prefnises ofa tempbréry help'agency prior to recei\)?rg;dress Of_the employer that is prOWd'ng the, work training or

a work assignment was an employee under this section when the agency opeléifetk experience for that student and the title, if any, of the work

essentially as a hiring hall contracting with persons seeking work assignments ning,work experience or work study program in which the stu-

requiringthat the persons seeking work physically present themselves each day af ] Flt . ticipati

hall and remain there until they have a work assignment. Labor Ready, Inc. v. LIREENT IS parucipating.

2005 WI App 153, 285 Wis. 2d 506, 702 N.W.2d 27, 04-1440. (2) A school district or private school may revoke a declara-

The primary test for determining an employer—employee relationship is whet s ; ;
the alleged employer has a right to control the details of the work. In assessin ﬁﬁ@ under sub. (1) by prowdlng written notice to the department

right tocontrol, 4 secondary factors are considered: 1) direct evidence of the exerfisdhe manner provided in s. 102.31 (2) (a), the student and the
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employer who is providing the work training or work experiencéme workweek is the average number of hours worked per week
for that student. A revocation under this subsection is effective @@der the multi-week schedule.

dayS after the department I’eceives nOtice Of that revocation. (am) |nthe case Of an employee Who is a member Of a regu|ar-

History: 1995 a.117;1997 a. 38, 1999 a. 14; 2001 a. 37. ly-scheduledtlass of part-time employees, average weekly earn-
- . ings shall be arrived at by the method prescribed in par. (a), except
102.08 = Administration _for state employees. The depart- 5 the number of hours of the normal working day and the num-
ment of admlnlstratlon has rgsponsnblllty for the timely deliver, r of hours and days of the normal workweek shall be the hours
of benefits payable under this chapter to employees of the sigi@ < established by the employer for that class. An employee
and their dependents and other functions of the state as;ali jamper of a regularly-scheduled class of part—time employ-
employer under this chapter. The department of admlnlstratlggS if all of the following conditions are met:
may delegate this authority to employing departments and agén- .
cies and require such reports as it deems necessary to accomplish- The émployee is a member of a class of employees that
this purpose. The department of administration or its delegati®€S the same type of work at the same location and, in the case
authorities shall file with the department of workforce develo@f an employee in the service of the state, is employed in the same
ment the reports that are required of all employers. The dep&ffice. department, independent agency, authority, institution,
ment of workforce development shall monitor the delivery giSSociation, society, or other body in state government or, if the
benefits to state employees and their dependents and shall cofi§R@rtment determines appropriate, in the same subunit of an
with and advise the department of administration in the mans¥fice, department, independent agency, authority, institution,
and at the times necessary to ensure prompt and proper deli@&f§ociation, society, or other body in state government.

History: 1981 c. 20; 1995 a. 27 s. 9130 (4); 1997 a. 3. 2. The minimum and maximum weekly hours regularly

scheduled byhe employer for the members of the class during the

102.11 Earnings, method of computation. (1) The aver- 13 weeks immediately preceding the date of the injury vary by no
age weekly earnings for temporary disability, permanent total difiore than 5 hours. Subject to this requirement, the members of
ability, ordeath benefits for injury in each calendar year on or aftgje class do not need to work the same days or the same shift to
January 1, 1982, shall be nes$ than $30 nor more than the wagge considered members of a regularly-scheduled class of part-
rate that results in a maximum compensation rate of 110 percgite employees.

of the state’s average weekly ea}rnings as determined under S at |east 10% of the employer’s workforce doing the same
108.05 as of June 30 of the previous year. The average we b of work are members of the class.

earnings for permanent partial disability shall belesd than $30 .
and, for permanent partial disability for injuries occurring on or 4 The class consists of more than one employee. _
after April 1, 2008, and before January 1, 2009, not more than(b) In case of seasonal employment, average weekly earnings
$408,resulting in a maximum compensation rate of $272, and, fJ#all bearrived at by the method prescribed in par. (a), except that
permanenpartial disability for injuries occurring on or after Januthe number of hours of the normal full-time working day and the
ary 1, 2009, not more than $423, resulting in a maximum cofilmber of days of the normal full-time workweek shall be the
pensation rate of $282. Between such limits the average wedkdgrsand the days in similar service in the same or similar nonsea-
earnings shall be determined as follows: sonal employment. Seasonal employment shall mean employ-
(@) 1. Daily earnings shall mean the daily earnings of thaent that can be conducted only during certain times of the year,
employee athe time of the injury in the employment in which théind in no event shall employment be considered seasonal if it
employee was then engaged. In determining daily earnings urféends during a period of more than fourteen weeks within a cal-
this subdivision, any hours worked beyond the normal full-tinfndar year.
working day as established by the employer, whether compen+(c) In the case of persons performing service without fixed
sated at the employee’s regular rate of pay or at an increasedeateings, or where normal full-time days or weeks are not main-
of pay, shall not be considered. tained by the employer in the employment in which the employee
2. a. Inthis subdivision, “part time for the day” means Saturorked when injured, or where, for other reason, earnings cannot
day half days and any other day during which an employee woligsdetermined under the methods prescribed by par. (a) or (b), the
less than the normal full-time working hours established by tearnings of the injured person shall, for the purpose of calculating
employer. compensation payable under this chapter, be taken to be the usual

b. If at the time of thinjury the employee is working part time 90iNg €arnings paid for similar services on a normal full-time
for the day, the employee’s daily earnings shall be arrived at IE@SIS in the same or similar employmen? in which earnings can be
dividing the amount received, or to be received by the employd&ermined under the methods set out in par. (a) or (b).
for such part-time service for the day, by the number of hours andd) Except in situations where par. (b) applies, average weekly
fractional hours of the part-time service, and multiplying thearnings shall in no case be less than actual average weekly earn-
result bythe number of hours of the normal full-time working dayngs of the employee for the 52 calendar weeks before his or her
established by the employer for the employment involved.  injury within which the employee has been employed in the busi-

3. The average weekly earnings shall be arrived at by mufless, in the kind of employment and for the employer for whom
plying the employee’s hourly earnings by the hours in the nornii eémployee worked when injured. Calendar weeks within
full-time workweek as established by the employer, or by multithich no work was performed sha[l not be gonS|dered under this
plying the employee’s daily earnings by the number of days ap@ragraph. This paragraph applies only if the employee has
fractional days in the normal full-time workweek as establishgprked within a total of at least 6 calendar weeks during the 52
by the employer, at the time of the injury in the business operati@aiendameeks before his or her injury in the business, in the kind
of the employer for the particular employment in which thef employment and for the employer for whom the employee
employee was engaged at the time of the employee’s injunigrked when injured. For purposes of this section, earnings for
whichever is greater. part-time services performed for a labor organization pursuant to

4. Itis presumed, unless rebutted by reasonably clear @ngpllective bargaining agreement between the employer and that
complete documentation, that the normal full-time workweéﬁbor organization shall be considered as part of the total earnings
established by the employer is 24 hours for a flight attendant,iBghe preceding 52 calendar weeks, whether payment is made by
hours for a firefighter, and not less than 40 hours for any otHBg labor organization or the employer.
employee. Ithe employer has established a multi-week schedule (e) Where any things of value are received in addition to mone-
with regular hours alternating between weeks, the normal fullary earnings as a part of the wage contract, they shall be deemed
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a part of earnings and computed at the value thereof to frmm an employee relating to a claim for compensation by the
employee. employeethe employer or insurer, on the request of the employee
(f) 1. Except as provided in subd. 2., average Week|y earni §he employee’s attorney or other authorized agent, shall reduce

may not be less than 24 times the normal hourly earnings at i statement to writing and provide a written copy of the entire
time of injury. statement to the employee, attorney, or agent within a reasonable

miime after the statement is taken. The employer or insurer shall
K@iso make the actual recording of the statement available as an

to part-time work and is not employed elsewhere may not exc«%‘ﬁ@ibit. if & hearing on the claim is held. An employer or insurer
the average weekly wages of the part-time employment. at fails to provide an employee with a copy of the employee’s

(9) If an employee is under 27 years of age, the employestatemem asequired by this section or that fails to make available

ki ; hich 1 te the benefit §< an exhibit the actual recording of a statement recorded by a
average weekly earnings on which to compute the benetits acGq gingdevice as required by this section may not use that state-
ing for permanent disability or death shall be determined on

basis of the earnings that the employee, if not disabled, prob n:);nngggi/ornanner In connection with the employee’s claim for

would earn after attaining the age of 27 years. Unless otherwggiswv 2001 a. 37
established, the projected earnings determined under this para- T

graphshall be taken as equivalent to the amount upon which magg2 125 Fraudulent claims reporting and investiga-
mum weekly indemnity is payable. tion. If an insurer or self-insured employer has evidence that a
(2) The average annual earnings when referred to in this chafxim is false or fraudulent in violation of s. 943.395 and if the
ter shall consist of 50 times the employee’s average weekly eadfisurer or self-insured employer is satisfied that reporting the
ings. Subject to the maximum limitation, average annual earningigim to the department will not impede its ability to defend the
shall in no case be taken at less than the actual earnings ofcth@n, the insurer or self-insured employer shall report the claim
employee in the year immediately preceding the employeesthe department. The department may require an insurer or self-
injury in the kind of employment in which the employee workefhsured employer to investigate an allegedly false or fraudulent
at the time of injury. claim and may provide the insurer or self-insured employer with
(3) The weekly wage loss referred to in this chapter, excepty records of the department relating to that claim. An insurer
under s. 102.60 (6), shall be such percentage of the averageelf-insured employer that investigates a claim under this sec-
weekly earnings of the injured employee computed accordingti@n shall report on the results of that investigation to the depart-
the provisions of this section, as shall fairly represent the proporent. If based on the investigation the department has a reason-
tionate extent of the impairment of the employee’s earning capablebasis to believe that a violation of s. 943.395 has occurred, the
ity in the employment in which the employee was working at titeepartmenshall refer the results of the investigation to the district
time ofthe injury, and other suitable employments, the same todigorney of the county in which the alleged violation occurred for
fixed as of the time of the injury, but to be determined in view pfosecution.
the nature and extent of the injury. History: 1993 a. 81; 2001 a. 37.

History: 1971 c. 148; 1973 c. 150; 1975 c. 147; 1977 c. 195; 1979 c. 278; 1981
€. 92; 1983 a. 98; 1985 a. 83; 1987 a. 179; 1989 a. 64; 1991 a. 85; 1993 a. 81,192.13 Examination; competent Witnesses; exclusion

1995 a. 117; 1997 a. 38, 253; 2001 a. 37, 107; 2005 a. 172; 2007 a. 185. : . : :
Cross Reference:See also s. DWD 80.51, Wis. adm. code. of evidence; autopsy. (l) (a) Except as prowded in sub. (4)'

It was reasonable for the commission to determine that health insurance premiféenevecompensation is claimed by an employee, the employee
were not “things of value (that) are received in addition to monetary earnings” ung¢rall, upon the written request of the employee’s employer or

sub.(1) (€). Theuer v. LIRC, 2001 WI 26, 242 Wis. 2d 29, 624 NWIRJ 001085, \yrker’'s compensation insurer, submit to reasonable examina-

tions by physicians, chiropractors, psychologists, dentists, physi-
jian assistants, advanced practice nurse prescribers, or podiatrists

Gvided and paid for by the employer or insurer. No employee

0 submits to an examination under this paragraph is a patient
the examining physician, chiropractor, psychologist, dentist,
sician assistant, advanced practice nurse prescriber, or podia-

for any purpose other than for the purpose of bringing an

n under ch. 655, unless the employee specifically requests

102.12 Notice of injury, exception, laches. No claim for

compensation may be maintained unless, within 30 days after
occurrence of the injury or within 30 days after the employ
knew orought to have known the nature of his or her disability a
its relation to the employment, actual notice was received by
employer or by an officer, manager or designated representa 1y
of an employer. If no representative has been designated by PO

ers placed in one or more conspicuous places, then notice receyEtment from that physician, chiropractor, psychologist, dentist,

by any superior is sufficient. Absence of notice does not L . . : v
recovery if it is found that the employer was not misled there Y.rs){smlan assistant, advanced practice nurse prescriber, or podia

Regardless afrthether notice was received, if no payment of com- h ion is claimed for | f .
pensation, other than medical treatment or burial expense, idam) When compensation is claimed for loss of earning capac-

made, and no application is filed with the department within'® under s. 102.44 (2) or (3), the employee shall, on the written
years from the date of the injury or death, or from the date gduest of the employee’s employer or insurer, submit to reason-
employee or his or her dependent knew or ought to have knoﬁ_@e examinations by vocational experts provided and paid for by
the nature of the disability and its relation to the employment, tHi¢ €mployer or insurer.

right to compensation therefor is barred, except that the right to(b) An employer or insurer who requests that an employee sub-
compensation is not barred if the employer knew or should haVé to reasonable examination under par. (a) or (am) shall tender
known,within the 2—year period, that the employee had sustainithe employee, before the examination, all necessary expenses
the injury on which the claim is based. Issuance of notice offgluding transportation expenses. The employee is entitled to
hearing on the department's own motion has the same effectfigke a physician, chiropractor, psychologist, dentist, physician
the purposes of this section as the filing of an application. THigsistant, advanced practice nurse prescriber, or podiatrist pro-

section does not affect any claim barred under s. 102.17 (4). vided by himself or herself present at the examination and to
History: 1983 a. 98. receive a copy of all reports of the examination that are prepared

by the examining physician, chiropractor, psychologist, podia-
102.123 Statement of employee. If an employee provides trist, dentist, physician assistant, advanced practice nurse pre-
to the employer or the employer’s insurer a signed statement retatiber, or vocational expert immediately upon receipt of those
ing to a claim for compensation by the employee, the employereports by the employer or worker's compensation insurer. The
insurer shall provide a copy of the statement to the employamployee is also entitled to have a translator provided by himself
within a reasonable time after the statement is made. If @anherself present at the examination if the employee Hazuttif
employer or insurer uses a recording device to take a statenspsaking or understanding the English language. The employer’s
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or insurer's written request for examination shall notify thkege with respect to any condition or complaint reasonably related
employee of all of the following: to the condition for which the employee claims compensation.

1. The proposed date, time, and place of the examination &fgfwithstandingss. 51.30 and 146.82 and any other law, any phy-
the identity and area of specialization of the examining physici&i¢ian, chiropractor, psychologist, dentist, podiatrist, physician

chiropractor, psychologist, dentist, podiatrist, physician assista#$sistant, advanced practice nurse prescriber, hospital, or health
advanced practice nurse prescriber‘ or vocational expert_ care prOVIder Sha”, W|th|n a I’easonab|e time af'tel’ written request

2. The procedure for changing the proposed date, time %Ydthe employee, employer, worker's compensation insurer, or
place of the examination. ’ epartment or its representative, provide that person with any

s . - . information or written material reasonably related to any injury
3. The employee’s right to have his or her physician, chirgs \yhich the employee claims compensation.

practor, psychologist, dentist, physician assistant, advanced prac(-b) A physician. chiropractor. podiatrist. psvehologist. dentist

tice nurse prescriber, or podiatrist present at the examination. pny: ' p P » PSY! gist, :

. _ hysician istant, advan ractice nur: rescriber, hospital,
4. The employee’s right to receive a copy of all reports of tlg ysician assistant, advanced practice nurse prescriber, hospita|

L . - '&f health service provider shall furnish a legible, certified dupli-
examination that are prepared by the examining physician, chifgze of the written material requested under par. (a) upon payment
practor, psychologist, dentist, podiatrist, physician assistag

- . ’ ; the actual costs of preparing the certified duplicate, not to
advanced practice nurse prescriber, or vocational expert immedizaed the greater of 45 cents per page or $7.50 per request, plus
ately upon receipt of these reports by the employer or workejig actual costs of postage. Any person who refuses to provide
compensation insurer. _ _certifiedduplicates of written material in the person’s custody that
5. The employee’s right to have a translator provided by hifg-requested under par. (a) shall be liable for reasonable and neces-
self orherself present at the examination if the employee has difary costs and, notwithstanding s. 814.04 (1), reasonable attorney
culty speaking or understanding the English language. fees incurred in enforcing the requester’s right to the duplicates
(c) So long as the employee, after a written request of theder par. (a).
employer or insurer which complies with par. (b), refuses to sub-(c) If an injured employee has a period of temporary disability
mit to or in any way obstructs the examination, the employegigat exceeds 3 weeks or a permanent disability or if the injured
right to begin or maintain any proceeding for the collection @mployee has undergone surgery to treat his or her injury, other
compensation is suspended, except as provided in sub. (4). IftH#h surgery to correct a hernia, the department may by rule
employee refuses to submit to the examination after directionfigyjuire the insurer or self-insured employer to submit to the
the department or an examiner, or in any way obstructs iepartment a final report of the employee’s treating practitioner.
examination, the employeefght to the weekly indemnity which A treating practitioner may charge a reasonable fee for the
accrues and becomes payable during the period of that refusaj@mpletion of the final report, but may not require prepayment of
obstruction, is barred, except as provided in sub. (4). thatfee. An insurer or self-insured employer that disputes the rea-
(d) Subject to par. (e): sonableness of a fee charged for the completion of a treatment
1. Any physician, chiropractor, psychologist, dentist, podi@factltloner’s final report may submit that dispute to the depart-
trist, physician assistant, advanced practice nurse prescribeflgft for resolution under s. 102.16 (2).
vocationalexpert who is present at any examination under par. (a)(3) If 2 or more physicians, chiropractors, psychologists, den-

or (am) may be required to testify as to the results of the examitists or podiatrists disagree as to the extent of an injured employ-
tion. ee’s temporary disability, the end of an employee’s healing period,

2. Any physician, chiropractor, psychologist, dentist, physi" employee’s ability to return to work at suitable available
cian assistant, advanced practice nurse prescriber, or podiagﬁigployment othe necessity for further treatment or fora particu-
who attended a worker’s compensation claimant for any conditi} type of treatment, the department may appoint another physi-
or complaint reasonably related to the condition for which tin, chiropractor, psychologist, dentist or podiatrist to examine
claimant claims compensation may be required to testify befcgl@ employee and render an opinion as soon as possible. The
the department when the department so directs. etﬁartmerrt shal:]prom;t)tlytnotlﬁéI tthe parktles of thlst ?pptomtment.

. . o e employee has not returned to work, payment for temporary

3. Notwithstanding any statutory provisions except par. (.‘%}isability shall continue until the department receives the opinion.
any physician, chiropractor, psychologist, dentist, physici

assistant, advanced practice nurse prescriber, or podiatrist att X(f— employer or its insurance carrier or both shall pay for the

; \ A ; ” mination and opinion. The employer or insurance carrier or
ing a worker’s compensation claimant for any condition or cory- " ; :
plaint reasonably related to the condition for which the claim %th shall receive appropriate credit for any overpayment to the

claims compensation may furnish to the employee, employ ployee determined by the department after receipt of the opin-

worker’s compensation insurer, or the department information ; ) . — .

and reports relative to a compensation claim. (4) The rights of employees to begin or maintain proceedings
4. The testimony of anv bhvsician. chiropractor. bs Cholfc_Jr the collection of compensation and to receive weekly indemni-

G e ony y phy ' practor, pSyenolag \yhich accrue and become payable shall not be suspended or
gist, dentist, physician assistant, advanced practice nurse Wigzoq ynder sub. (1) when an employee refuses to submit to a
scriber, or podiatrist who is licensed to practice where he or Sl qico| examination, upon the request of the employer or work-
resides or practices in any state and the testimony of any v

h ) . . - . S compensation insurer or at the direction of the department or
tlong! expert may be received in evidence in compensation PLy” oy aminer, which would require the employee to travel a dis-
ceedings. '

) ) tance of 100 miles or more from his or her place of residence,
(e) No person may testify on the issue of the reasonablengsfess the employee has claimed compensation for treatment
of the fees of a licensed health care professional unless the pefggfy apractitioner whose office is located 100 miles or more from
is licensed to practice the same health care profession as the @pi@employee’s place of residence or the department or examiner
fessional whose fees are the subject of the testimony. This pg@ermineshat any other circumstances warrant the examination.
graph does not apply to the fee dispute resolution process unglgie employee has claimed compensation for treatment from a
s. 102.16 (2). practitioner whose office is located 100 miles or more from the
(f) If an employee claims compensation under s. 102.81 (&mployee’s place of residence, the employer or insurer may
the department may require the employee to submit to physicateguest, or the department or an examiner may direct, the
vocational examinations under this subsection. employee to submit to a physical examination in the area where
(2) (a) An emp|oyee who reports an injury a||eged to Héle employee’s treatment practitioner is located.
work-related ofiles an application for hearing waives any physi- (5) The department may refuse to receive testimony as to con-
cian—patient, psychologist—patient or chiropractor—patient priviitions determined from an autopsy if it appears that the party
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offering the testimony had procured the autopsy and had failedutalerthis paragraph are bound by the department’s determination
make reasonablefeft to notify at least one party in adverse interunder this paragraph on the reasonableness of the disputed fee,
est or the department at least 12 hours before the autopsy ofuthiess that determination is set aside, reversed, or modified by the
time and place it would be performed, or that the autopsy was peepartment under sub. (2) (f) or is set aside on judicial review as
formed by or at the direction of the coroner or medical examinarvided in sub. (2) (f).

Qr at the direction of the district attorney Tor purpQSQS not autho-(b) If an insurer or self—insured employer Concedes by com-
rized by ch. 979. The department may withhold findings until gomise under sub. (1) or stipulation under s. 102.18 (1) (a) that
autopsy is held in accordance with its directions. the insurer or self-insured employer is liable under this chapter for

History: 1973 c. 272, 282; 1975 c. 147; 1977 c. 29; 1979 c. 102 5. 236 (3); 1 - e -
c.278; 1081 ¢. 92; 1983 a. 98, 279; 1985 a. 83; 1087 a. 179; 1989 a. 64, 359; iy treatment provided to an injured employee by a health service

a. 85: 1993 a. 81; 1997 a. 38; 2003 a. 144; 2005 a. 172. provider, but disputes the necessity of the treatment, the depart-
mentmay include in its order confirming the compromise or stipu-
102.14 Jurisdiction of department; advisory commit- lation a determination as to the necessity of the treatment or the

tee. (1) This chapter shall be administered by the departmendepartment may notify, or direct the insurer or self-insured
(2) The council on worker’s compensation shall advise tremployer tmotify, the health service provider under sub. (2m) (b)
department in carrying out the purposes of this chapter. Subat the necessity of the treatment is in dispute. Before determin-
council shall submit its recommendations with respect to amerigg under this paragraph the necessity of treatment provided to an
ments to this chapter to each regular session of the legislatureigjited employee, the department may, but is not required to,
shallreport its views upon any pending bill relating to this chaptebtain the opinion of an expert selected by the department who is
to the proper legislative committee. At the request of the chairpgplified agorovided in sub. (2m) (c). The standards promulgated
sons of the senate and assembly committees on labor, the departersub. (2m) (g) shall be applied by an expert and by the depart-
ment shall schedule a meeting of the council with the memberswgnt in rendering an opinion as to, and in determining, necessity
the senate and assembly committees on labor to review and digreatment under this paragraph. In cases in which no standards
cuss matters of legislative concern arising under this chapter.promulgated under sub. (2m) (g) apply, the department shall find
History: 1975 c. 147 s. 54; 1979 c. 278. the facts regarding necessity of treatment. The department shall
) ) deny payment for any treatment that the department determines
102.15 Rules of procedure; transcripts. (1) Subject to under this paragraph to be unnecessariiedith service provider
this chapter, the department may adopt its own rules of procedaii@ an insurer or self-insured employer that are parties to a dis-
and may change the same from time to time. pute under this paragraph over the necessity of treatment are
(2) The department may provide by rule the conditions undeound by the department’s determination under this paragraph on
which transcripts of testimony and proceedings shall be furnishele necessity of the disputed treatment, unless that determination
(3) All testimony at any hearing held under this chapter shédl set aside, reversed, or modified by the department under sub.
be taken down by a stenographic reporter, except that in casé€26t) (€) or is set aside on judicial review as provided in sub. (2m)
an emergency, as determined by the examiner conducting &k
hearing, testimony may be recorded by a recording machine.  (c) If an insurer or self-insured employer concedes by com-

History: 1977 c. 418; 1989 a. 64. ) promise under sub. (1) or stipulation under s. 102.18 (1) (a) that
Cross Reference:See also ch. DWD 80, Wis. adm. code. the insurer or self-insured employer is liable under this chapter for
102.16 Submission of disputes, contributions by the cost of a prescription drug dispensed under s. 102.425 (2) for

employees. (1) Any controversy concerning compensation opUtPatient use by an injured employee, but disputes the reason-
a violation of sub. (3), including controversies in which the stag2/€ness of the amount charged for the prescription drug, the
may be a party, shall be submitted to the department in the marfffggartment may include in its order confirming the compromise
and with the effect provided in this chapter. Every compromig Stipulation a determination as to the reasonableness of the pre-
of any claim for compensation may be reviewed and set asigg/iption drug charge or the department may notify, or direct the
modified orconfirmed by the department within one year from the'SUrer orself-insured employer to notify, the pharmacist or prac-
date thecompromise is filed with the department, or from the dat ioner dispensing the prescription drug under s. 102.425 (4m) (b)
an award has been entered, based thereon, or the departmen he reasonableness of the prescription drug charge is in dis-
takethat action upon application made within one year. Unless - The department shall deny payment of a prescription drug
word “compromise” appears in a stipulation of settlement, tif@arge that the department determines under this paragraph to be
settlement shall not be deemed a compromise, and further cldfiieasonable. fharmacist or practitioner and an insurer or self-
is not barred except as provided in s. 102.17 (4) regardles</tHredemployer that are parties to a dispute under this paragraph
whether an award is made. The employer, insurer or depend®ffi! the reasonableness of a prescription drug charge are bound
under s. 102,51 (5) shall have equal rights with the employec? (€ department's determination under this paragraph on the
have review of a compromise or any other stipulation of settf@@sonableness of the disputed prescription drug charge, unless
ment. Upon petition filed with the department, the departmefigt determination is set aside, reversed, or modified by the
may set aside the award or otherwise determine the rights of §g@artment under s. 102.425 (4m) (e) or is set aside on judicial
parties. review as provided in s. 102.425 (4m) (e).

Cross Reference: See also s. DWD 80.03, Wis. adm. code. (2) (a) Except as provided in this paragraph, the department

(Im) (a) If an insurer or self-insured employer concedes s jurisdiction under this subsection, sub. (1m) (a), and s. 102.17

compromise under sub. (1) or stipulation under s. 102.18 (1) (@)resolve a dispute between a health service provider and an
that the insurer or self-insured employsdiable under this chap- insurer or self-insured employer over the reasonableness of a fee
ter for any health services provided to an injured employee bglzarged by the health service provider for health services pro-
health service provider, but disputes the reasonableness of thevided to arinjured employee who claims benefits under this chap-
charged by the health service provider, the department niey A health service provider may not submit a fee dispute to the
include in its order confirming the compromise or stipulation department under this subsection before all treatment by the
determination as tthhe reasonableness of the fee or the departméetalth service provider of the employee’s injury has ended if the
may notify, or direct the insurer or self-insured employer to notifggmount incontroversy, whether based on a single chargeama
the health service provider under sub. (2) (b) that the reasonableation of charges for one or more days of service, is less than
ness of the fee is in dispute. The department shall deny payn#28. After alltreatment by a health service provider of an employ-
of a health service fee that the department determines under ¢ei's injury has ended, the health service provider may submit any
paragraph to be unreasonable. A health service provider andegndispute to the department, regardless of the amount in contro-
insurer or self-insured employer that are parties to a fee disputesy. The department shall deny payment of a health service fee
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that the department determines under this subsection to be unnéaation in the same manner that compensation claims are
sonable. reviewed under s. 102.23.

(am) A health service provider and an insurer or self-insured(g) Section 102.13 (1) (e) does not apply to the fee dispute reso-
employerthat are parties to a fee dispute under this subsection latén process under this subsection.
bound bythe department's determination under this subsection on(h) The department shall promulgate rules establishing proce-
the reasonableness of the disputed fee, unless that determingfigds and requirements for the fee dispute resolution process
is set aside on judicial review as provided in par. (). under this subsection, including rules specifying the standards

(b) Aninsurer or self-insured employer that disputes the rehat health service fee databases must meet for certification under
sonableness of a fee charged by a health service provider orttii®paragraph. Using those standards, the department shall cer-
department under sub. (1m) (a) or s. 102.18 (1) (bg) 1. shall piify databases of the health service fees that various health service
vide reasonable notice to the health service provider that the fieeviders charge. In certifying databases under this paragraph,
is being disputed. After receiving reasonable notice under tkiie department shall certify at least one database of hospital fees
paragraph or under sub. (Im) (a) or s. 102.18 (1) (bg) 1. the&fbaradiology services, including diagnostic and interventional
health service fee is being disputed, a health service provider magyiology, diagnostic ultrasound and nuclear medicine.
not collect the disputed fee from, or bring an action for collectionCross Reference:See also s. DWD 80.72, Wis. adm. code.
of the disputed fee against, the employee who received the serf2m) (a) Except as provided in this paragraph, the department
vices for which the fee was charged. has jurisdiction under this subsection, sub. (1m) (b), and s. 102.17

(c) After a fee dispute is submitted to the department, ti@ resolve a dispute between a health service provider and an
insurer or self-insured employer that isaaty to the dispute shall insurer or self-insured employer over the necessity of treatment
provide tothe department information on that fee and informatigprovided for an injured employee who claims benefits under this
on fees charged by other health service providers for comparatiiapter. A health service provider may not submit a dispute over
services. The insurer or self-insured employer shall obtain thecessity of treatment to the department under this subsection
information on comparable fees from a database that is certiflegfore all treatment by the health service provider of the employ-
by the department under par. (h). Except as provided in par. Q@p injury has ended if the amount in controversy, whether based
1., if the insurer or self-insured employer does not provide thg a single charge or a combination of charges for one or more
information required under this paragraph, the department steiys of service, is less than $25. After all treatment by a health
determine that the disputed fee is reasonable and order that is@&wice provider of aemployee’s injury has ended, the health ser-
paid. If the insurer or self-insured employer provides the inforice provider may submit any dispute over necessity of treatment
mation required under this paragraph, the department shall tséhe department, regardless of the amount in controversy. The
that information to determine the reasonableness of the dispudegartment shall deny payment for any treatment that the depart-
fee. ment determines under this subsection to be unnecessary.

(d) The department shall analyze the information provided to (am) A health service provider and an insurer or self-insured
the department under par. (c) according to the criteria providedeimployer that are parties to a dispute under this subsection over
this paragraph to determine the reasonableness of the disputedtfeenecessity of treatment are bound by the department’s deter-
The department shall determine that a disputed fee is reasonatji@ation under this subsection on the necessity of the disputed
and order that the disputed fee be paid if that fee is at or belowtigatment, unless that determination is set asidedicial review
mean fee for the health service procedure for which the dispugsdprovided in par. (e).
fee was charged, plus 1.4 standard deviations from that mean, ag) An insurer or self-insured employer that disputes the
shown by data from a database that is certified by the departmestessity ofreatment provided by a health service provider or the
under par. (h). The department shall determine that a disputeddegartment under sub. (1m) (b) or s. 102.18 (1) (bg) 2. shall pro-
is unreasonable and order that a reasonable fee be paid if theviiiie reasonable notice to the health service provider that the
puted fee is above the mean fee for the health service procediggessity of that treatment is being disputed. After receiving rea-
for which the disputed fee was charged, plus 1.4 standard d&dnable notice under this paragraph or under sub. (1m) (b) or s.
ations from that mean, as shown by data from a database tha0is.18 (1)bg) 2. that the necessity of treatment is being disputed,
certified bythe department under par. (h), unless the health servic@ealth service provider may not collect a fee for that disputed
provider proves to the satisfaction of the department that a higtreatment from, or bring an action for collection of the fee for that
fee is justified because the service provided in the disputed ceiputed treatment against, the employee who received the treat-
was more difficult or more complicated to provide than in theent.

usual case. (c) Before determining under this subsection the necessity of
(e) 1. Subject to subd. 2., if an insurer or self-insured employefatment provided for an injured employee who claims benefits
that disputes the reasonableness of a fee charged by a healthus@ler this chapter, the department shall obtain a written opinion
vice provider cannot provide information on fees charged by othefi the necessity of the treatment in dispute from an expert selected
health service providers for comparable services because the dajathe department. To qualify as an expert, a person must be
base to which the insurer or self-insured employer subscribefigensed tgractice the same health care profession as the individ-
not able to provide accurate information for the health service pi@l health service provider whose treatment is under review and
cedure at issue, the department may use any other information #haéteither be performing services for an impartial health care ser-
the department considers to be reliable and relevant to the gigesreview organization or be a member of an independent panel
puted fee to determine the reasonableness of the disputed feef experts established by the department under par. (). The stan-
2. Notwithstanding subd. 1., the department may use onlglards promulgated under p@y) shall be applied by an expert and
hospital radiology database that has been certified by the deplytthe department in rendering an opinion as to, and in determin-
ment under par. (h) to determine the reasonableness of a hospitainecessity of treatment under this paragraph. In cases in which
fee for radiology services. no standards promulgated under sub. (2m) (g) apply, the depart-
(f) Within 30 days after a determination under this subsectigRent shall find the facts regarding necessity of treatment. The
the department may set aside, reverse, or modify the determipartment shall adopt the written opinion of the expert as the
tion for any reason that the department considers sufficieigpartment’s determination on the issues covered in the written
Within 60 days after a determination under this subsection, @inion, unless the health service provider or the insurer or self-
departmenimay set aside, reverse, or modify the determination #tured employer present clear and convincing written evidence
grounds ofnistake. A health service provider, insurer, or self-irfhat the expert’s opinion is in error.
sured employer that is aggrieved by a determination of the depart{d) The department may charge a party to a dispute over the
ment under this subsection may seek judicial review of that deteecessity of treatment provided for an injured employee who
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claims benefits under this chapter for the full cost of obtaining thi62.17 Procedure; notice of hearing; witnesses, con-
written opinion of the expert under pgr). The department shall tempt; testimony, medical examination. (1) (a) Upon the
charge the insurer or self-insured employer for the full cost filfng with the department by any party in interest of any applica-
obtainingthe written opinion of the expert for the first dispute thaton in writing stating the general nature of any claim as to which
a particular individual health service provider is involved irany dispute or controversy may have arisen, it shall mail a copy
unless the department determines that the individual health srsuch application to all other parties in interest and the insurance
vice provider’s position in the dispute is frivolous or based agarrier shall be deemed a party in interest. The department may
fraudulent representations. In a subsequent dispute involving ibhiag in additional parties by service of a copy of the application.
same individual health service provider, the department shialle department shall cause notice of hearing on the application to
charge the losing party to the dispute for the full cost of obtainibg given to each party interested, by service of such notice on the
the written opinion of the expert. interested party personally or by mailing a copy to the interested
(e) Within 30 days after a determination under this subsectiparty’s last-known address at least 10 days before such hearing.
the department may set aside, reverse, or modify the determinasase a party in interest is located without the state, and has no
tion for any reason that the department considers sufficieptst—office address within this state, the copy of the application
Within 60 days after a determination under this subsection, tued copies of all notices shall be filed with the department of
departmenimay set aside, reverse, or modify the determination financial institutions and shall also be sent by registered or certi-
grounds ofnistake. A health service provider, insurer, or self-irfied mail to the last-known post-office address of such party.
sured employer that is aggrieved by a determination of the dep&uchfiling and mailing shall constitute sufficient service, with the
ment under this subsection may seek judicial review of that detessme dect as if served upon a party located within this state. The
mination in the same manner that compensation claims &earing may be adjourned in the discretion of the department, and
reviewed under s. 102.23. hearingamay be held at such places as the department designates,
() The department may contract with an impartial health candthin or without the state. The department may also arrange to
services review organization to provide the expert opiniofi@ve hearing held by the commission, officer or tribunal having
required under par. (c), or establish a panel of experts to provédihority to hear cases arising under the worker’s compensation
those opinions, or both. If the department establishes a pandawf of any other state, of the District of Columbia, or of any terri-
experts to provide the expert opinions required under par. (c), they of the United States, the testimony and proceedings at any
department may pay the members of that panel a reasonabledeel hearing to be reported to the department andgarbef the
plus actual and necessary expenses, for their services. record inthe case. Any evidence so taken shall be subject to rebut-
(9) The department shall promulgate rules establishing pro&gl-upon final hearing before the department.
duresand requirements for the necessity of treatment dispute reso{b) In any dispute or controversy pending before the depart-
lution process under this subsection, including rules setting timent, the department may direct the parties to appear before an
feesunder par. (f) and rules establishing standards for determinggaminer for a conference to consider the clarification of issues,
the necessity of treatment provided to an injured employehke joining of additional parties, the necessity or desirability of
Before the department may amend the rules establishing thaseendments to the pleadings, the obtaining of admissions of fact
standards, the department shall establish an advisory commitie@f documents, records, reports and bills which may avoid
under s. 227.13 composed of health care providers providimgnecessary proof and such other matters as may aid in disposi-
treatmenunder s. 102.42 to advise the department and the coutich of the dispute or controversy. After this conference the
on worker’s compensation on amending those rules. department may issue an order requiring disclosure or exchange
Cross Reference:See also s. DWD 80.73 and ch. DWD 81, Wis. adm. code. of any information or written material which it considers material
(3) No employer subject to this chapter may solicit, receives the timely and orderly disposition of the dispute or controversy.
or collect any money from an employee or any other personipa party fails to disclose or exchange within the time stated in the
makeany deduction from their wages, either directly or indirectlyrder, the department may issue an order dismissing the claim
for the purpose of discharging any liability under this chapter @jithout prejudice or excluding evidence or testimony relating to
recoveringoremiums paid on a contract described under s. 102@% information or written material. The department shall provide
(1) (a) or a policy described under s. 102.315 (3), (4), or (5) (8kch party with a copy of any order.

nor may any employer subject to this chapter sell to an employee(c) Any party shall have the right to be present at any hearing,

or other person, or solicit or require the employee or other pergame<on or by attorney or any other agent, and to present such tes-
to purchase, medical, chiropractic, podiatric, psychological, d&; o 35 may be pertinent to the controversy before the depart-
tal, or hospital tickets or contracts for medical, surgical, hospit

|

. ) ) lent. No person, firm, or corporation, other than an attorney at
or other health care treatment that is required to be furnished who is licensed to practice law in the state, may appear on

that employer. o behalf of any party in interest before the department or any mem-
(4) The department has jurisdiction to pass on any questigg or employee of the department assigned to conduct any hear-
arising out of sub. (3) and has jurisdiction to order the emploxﬁ?b investigation, or inquiry relative to a claim for compensation
to reimburse an employee or other person for any sum deducigfenefits under this chapter, unless the person is 18 years of age
from wages or paid by him or her in violation of that subsectiog, o|qer, does not have an arrest or conviction record, subject to
In addition to the penalty provided in s. 102.85 (1), any employ&r 117 321, 111.322 and 111.335, is otherwise qualified, and has
violating sub. (3) shall be liable to an injured employee for the regpained from the department a license with authorization to
sonable value of the necessary services rendetbdttemployee onn0r in matters or proceedings before the department. Except
\ ’ cé{étprovided under pars. (cm) and (cr), the license shall be issued
regard to that employee’s actual disbursements for the same ., e gepartment under rules promulgated by the department.
(5) Except as provided in s. 102.28 (3), no agreement by e department shall maintainiis office acurrent list of persons
employee to waive the right to compensation is valid. to whom licenses have been issued. Any license may be sus-
R LT 0 1 0 0 e, e e o v byt depamment o T o St o
37; 2003 a. 144; 2005 a. 172; 2007 a. 185. uct onthe part of an agent, any license may be denied, suspended,
The continuing obligation to compensate an employee for work related medip@nrenewed, or otherwise withheld by the department for failure
expensesunsers 10342 o o dlow gy o o copri stSeryay courl-ordered payments as provided n par. (cm) on the par
medicalexpenses after that time. Schenkoski v. LIRC, 203 Wis. 2d 109, 552 N.w@# an agent, and any license may be denied or revoked if the

122 (Ct. Aprll 1396), %6-((2305)1(. J of & department determina b g department ofevenue certifies under s. 73.0301 that the applicant
N appeal under sup. (Zm) (e) of a aepartment determination may be servea upgdey; H H H H
s.102.23 (1) (b) on the department or the commission. McDonough v. DWD, 2@?7 licensee is liable for delinquent taxes. Before suspending or

Wis. 2d 271, 595 N.W.2d 686 (1999), 97-3711. revoking the license of the agent on the grounds of fraud or mis-
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conduct, the department shall give notice in writing to the agente prima facie evidence as to the matter contained in those
of the charges of fraud or misconduct and shall give the agent felborts, subject to any rules and limitations the department pre-
opportunity to be heard in relation to those charges. In denyisgribes. Certified reports of physicians, podiatrists, surgeons,
suspending, restricting, refusingremew, or otherwise withhold- dentists, psychologists, physician assistants, advanced practice
ing a license for failure to pay court-ordered payments as prawse prescribers, and chiropractors, wherever licensed and prac-
vided in par. (cm), the department shall follow the procedure piieing, who have examined or treated the claimant, and of experts,
vided in a memorandum of understanding entered into undeif $he practitioner or expert consents to being subjected to cross—
49.857. The license and certificate of authority shall, unless othexxamination also constitute prima facie evidence as to the matter
wise suspended or revoked, be in force from the date of issuacmetained in those reports. Certified reports of physicians, podia-
until the June 30 following the date of issuance and may bists, surgeons, psychologists, and chiropractors are admissible
renewed by the department from time to time, but each renevesdevidence of the diagnosis, necessity of the treatment, and cause
license shall expire on the June 30 following the issuance of ted extent of the disability. Certified reports by doctors of den-
renewed license. tistry, physician assistants, and advanced practice nurse prescrib-
(cg) 1. Except as provided in subd. 2m., the department sigifi are admissible as evidence of the diagnosis and necessity of
require each applicant for a license under par. (c) who is an irigigatmenbut not of the cause and extent of disability. Any physi-
vidual to provide the department with the applicant’s social sectian, podiatrist, surgeon, dentist, psychologist, chiropractor, phy-
rity number, and shall require each applicant for a license ungiian assistant, advanced practice nurse prescritepert who
par. (c) who is not an individual to provide the department with thBowingly makes a false statement of fact or opinion in such a cer-
applicant’s federal employer identification numbveien initially  tified report may be fined or imprisoned, or both, under s. 943.395.
applying for or applying to renew the license. 2. The record of a hospital or sanatorium in this state that is
2. If an applicant who is an individual fails to provide theatisfactory tahe department, established by certificatidavit,
applicant’ssocial security number to the department or if an appt testimony of the supervising officer of the hospital or sanito-
cant who is not an individual fails to provide the applicant’s fedium, any other person having charge of the record, or a physician,
eralemployer identification number to the department, the depapediatrist, surgeon, dentist, psychologist, physician assistant,
ment may not issue or renew a license under par. (c) to or for @tyanced practice nurse prescriber, or chiropractor to be the
applicant unless the applicant is an individual who does not hageord of the patient in question, and made in the regular course
a social security number and the applicant submits a staten@figxamination or treatment of the patient, constitutes prima facie
made or subscribed under oath or affirmation as required unéeidence as tthe matter contained in the record, to the extent that
subd. 2m. the record is otherwise competent and relevant.

2m. If an applicant who is an individual does not have a social 3. The department may, by rule, establish the qualifications
security number, the applicant shall submit a statement madeband the form used for certified reports submitted by experts who
subscribed under oath or affirmation to the department that firevide information concerning loss of earning capacity under s.
applicant does not have a social security numblee form of the 102.44 (2) and (3). The department may not admit into evidence
statement shall be prescribed by the department. A license issueértified report of a practitioner or other expert or a record of a
in reliance upon a false statement submitted under this subdividimspital or sanatorium that was not filed with the department and
is invalid. all parties in interest at least 15 days before the date of the hearing,

3. The subunit of the department that obtains a social secutifjess the department is satisfied that there is good cause for the
number or a federal employer identification number under sulfdilure to file the report.
1. may not disclose the social security number or the federal 4. A report or record described in subd. 1., 2., or 3. that is
employer identification number to any person except to tlelmitted or received into evidence by the department constitutes
department ofevenue for the sole purpose of requesting certificaubstantial edence under s. 102.23 (6) as to the matter contained
tions under s. 73.0301 or on the request of the subunit of thehe report or record.

department that administers the child and spousal support Proge) The department may, with or without notice to any party,
gram under s. 49.22 (2m). cause testimony to be taken, an inspection of the premises where

(cm) The department shall deny, suspend, restrict, refusete injury occurred to be made, or the time books and payrolls of
renew or otherwise withhold a license under par. (c) for failure tie employer to be examined by any examiner, and may direct any
the applicant or agent to pay court—ordered payments of childepnployee claiming compensation to be examined by a physician,
family support, maintenance, birth expenses, medical expensesitifopractor, psychologist, dentist, or podiatrist. The testimony
other expenses related to the support of a child or former spossaaken, and the results of any such inspection or examination,
or for failure of the applicant or agent to comply, after appropriaggall bereported to the department for its consideration upon final
notice, with a subpoena or warrant issued by the department @earing. All ex parte testimony taken by the department shall be
county child support agency under s. 59.53 (5) and relatedré@luced to writing and any party shall have opportunity to rebut
paternity orchild support proceedings, as provided in a memoragiat testimony on final hearing.
dum of understanding entered into under s. 49.857. Notwith- () sections 804.05 and 804.07 shall not apply to proceedings
standing par. (c), an action taken under this paragraph is subjggier this chapter, except as to a witness:
to review only as provided in the memorandum of understanding
entered into under s. 49.857 and not as provided in ch. 227.

(cr) The department shall deny an application for the issuance . . .
or renewal of a license under par. (c), or revoke such a Iicens%z' ‘;Vh‘t’ﬁs %bou_t to. go out of the state, not intending to return
already issued, if the department of revenue certifies undef's!!me for .e earllng,.or. .

73.0301 that the applicant or licensee is liable for delinquent 3. Who is so sick, infirm or aged as to make it probable that
taxes. Notwithstanding par. (c), an action taken under this palf3 Witness will not be able to attend the hearing; or

graph is subject to review only as provided under s. 73.0301 (5) 4. Who is a member of the legislature, if any committee of the
and not as provided in ch. 227. same or the house of which the witness is a member, is in session,

(d) 1. The contents of certified medical and surgical repoR&ovided the witness waives his or her privilege.
by physicians, podiatrists, surgeons, dentists, psychologists, phy{g) Whenever the testimony presented at any hearing indicates
sician assistants, advanced practice nurse prescribers, and chidispute or creates a doubt as to the extent or cause of disability
practors licensed in and practicing in this state, and of certifieddeath, the department may direct that the injured employee be
reports by experts concerning loss of earning capacity undeesamined, that an autopsy be performed, or that an opinion be
102.44 (2) and (3), presented by a party for compensation conshitained without examination or autopsy, byrom an impartial,

1. Who is beyond reach of the subpoena of the department;
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competent physician, chiropractor, dentist, psychologigbdia- traumatic injury becoming due 12 years after that date shall be
trist designated by the department who is not under contract wpdid by the employer or insurer. Payment of wages by the
or regularly employed by a compensation insurance carrieramnployer during disability or absence from work to obtain treat-
self-insured employeiThe expense of the examination, autopsynent shall be considered payment of compensation for the pur-
or opinion shall be paid by the employer or, if the employee claipsse ofhis section if the employer knew of the employee’s condi-
compensation under s. 102.81, from the uninsured employgos and its alleged relation to the employment.

fund. The report of the examination, autopsy, or opinion shall be (5) This section does not limit the time within which the state

transmitted in writing to the department and a copy of the repgihy bring an action to recover the amounts specified in ss. 102.49
shall be furnished by the department to each patty,shall have (5)and 102.59.

an opportunity to rebut such report on further hearing. (6) If an employee or dependent shall, at the time of injury, or
_(h) The contents of certified reports of investigation, made By the time the employee’s or dependent’s right accrues, be under
industrial safety specialists who are employed, contracted, 1§ years of age, the limitations of time within which the employee
otherwise secured by the department and available for cross—gxjependent may file application or proceed under this chapter,
amination, served upon the parties 15 days prior to hearing, Shﬁ%ey would otherwise sooner expire, shall be extended to one
constitute prima facie evidence as to matter contained in tho‘j’r%%r after the employee or dependent attains the age of 18 years.
reports. A report described in this paragraph that is admittedOkyithin any part of the last year of any such period of limitation,
received into evidence by the department constitutes _subst_arg}alemmoyee’ the employee’s personal representative, or surviv-
evidence under s. 102.23 (6) as to the matter contained in {2 dependent be insane or on active duty in the armed forces of
report. the United States such period of limitation shall be extended to 2
(2) If the department shall have reason to believe that the pggars aftethe date that the limitation would otherwise expire. The
ment of compensation has not been made, it may on its opfdvision hereof with respect to persons on active duty in the
motion give notice to the parties, in the manner provided for taemedforces of the United States shall apply only where no appli-
service of an application, of a time and place when a hearing wiible federal statute is in effect.
be held for the purpose of determining the facts. Such notice shal 7) (@) Except as provided in par. (b), in a claim under s.

contain a statement of the matter to be considered. Thereaftef £.44 (2) and (3), testimony or certified reports of expert wit-
other provisions governing proceedings on application shgllsses on loss of earning capacity may be received in evidence

attach insofar as the same may be applicable. When the depafir considered with all other evidence to decide on an employee’s
ment schedules a hearing on its own motion, the department al loss of earning capacity.
! g

Eot become a party in interest and is not required to appear at ) Except as provided in par. (c), the department shall exclude
earing. . . . from evidence testimony or certified reports from expert wit-
(2m) Anydpartyt/), '”f'”d'”g the dgpartm;nt, r?]ayhreqylrebanpfesses under par. (a) offered by the party that raises the issue of
person tgroduce books, papers and records at the hearing by Res ofearning capacity if that party failed to notify the department

sonal service of a subpoena upon the person along with a te the other : ;
i h i parties of interest, at least 60 days before the date of
of witness fees as provided in ss. 814.67 and 885.06. Exce hearing, of the party’s intent to provide the testimony or

provided insub. (2s), the subpoena shall be on a form provided b, 5rtsand of the names of the expert witnesses involved. Except

the department and shall give the name and address of the Pty ovided in par. (c), the department shall exclude from evidence
requesting the subpoena. _ testimony or certified reports from expert witnesses under par. (a)

(2s) A party’s attorney of record may issue a subpoena ifered by garty of interest in response to the party that raises the
compel the attendance of a witness or the production of evidenggue of loss of earning capacity if the responding party failed to
A subpoena issued by an attorney must be in substantially gfigify the department and the other parties of interest, at least 45
same form as provided in s. 805.07 (4) and must be served indhgshefore the date of the hearing, of the party’s intent to provide
manner provided in s. 805.07 (5). The attorney shall, at the tifa@ testimony or reports and of the names of the expert witnesses
of issuance, send a copy of the subpoena to the appeal tribungh@sved.

other representative of the department responsible for conductinqc) Notwithstanding the notice deadlines provided in par. (b)

the proceeding. _ _ the department may receive in evidence testimony or certified

(3) Any person who shall willfully and unlawfully fail or reports from expert witnesses under par. (a) when the applicable
neglect to appear or to testify or to produce books, papers ggicedeadline under par. (b) is not met if good cause is shown for
records as required, shall be fined not less thamé@more than e delay in providing the notice required under par. (b) and if no
$100, or imprisoned in the county jail not longer than 30 daysarty is prejudiced by the delay.

Each day such person shall so refuse or neglect shall constitute &3) Unless otherwise agreed to by all parties, an injured

separate offense. . o ) employee shall file with the department and serve on all parties at
(4) Except as provided in this subsection and s. 102.555 (}¢jst 15 days before the date of the hearing an itemized statement
(b), the right of an employee, the employee’s legal representatiyeq|| medical expenses and incidental compensation under s.
or a dependent to proceed under this section shall not ext 651.42 claimed by the injured employee. The itemized statement
beyond 12 years after the date of the injury or death or after By include, if applicable, information relating to any travel
date that compensation, other than treatment or burial eXpenéﬁgenses incurred by the injured employee in obtaining treatment
was last paid, or would have been last payable if no advancemg Fuding the injured employee’s destination, number of trips,
were made, whichever date is latest. In the case of occupatiqghg trip mileage and meal and lodging expenses. The depart-
disease; &raumatic injury resulting in the loss or total impairment,an¢ may not admit into evidence any information relating to
of a hand or any part of the rest of the arm proximal to the h%&dical expenses and incidental compensation under s. 102.42
or of a foot or any part of the rest of the leg proximal to the f0Q4simeq by an injured employee if the injured employee failed to
any loss of vision, or any permanent brain injury; or a traumagis \ith the department and serve on all parties at ieast 15 days
injury causing the need for an artificial spinal disc or a total or p§aforethe date of the hearing an itemized statement of the medical
tial knee or hip replacement, there shall be no statute of limilg,enses and incidental compensation under s. 102.42 claimed by
tions, except that benefits or treatment expense for an 0CCUp-iniyred employee, unless the department is satisfied that there

tional disease becoming due 12 years after the date of injuryOfoa4 cause for the failure to file and serve the itemized state-
death or lagpayment of compensation shall be paid from the wogk o+

injury supplemental benefit fund under s. 102.65 and in the mang;gir. 1971 ¢. 148; 1971 ¢. 213 . 5; 1973 c. 150, 282; Sup. Ct. Order, 67 Wis.
ner provided in s. 102.66 and benefits or treatment expense faa 885, 774 (1975); 1975 c. 147 ss. 20, 54; 1975 ¢. 199, 200; 1977 c. 29, 195, 273;
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%g;g c. g;&l éggl c6?12'1§$4§ 51)88%9%1317855- 21%%235 198811 31-932801;959581 62-739111 78 21hg) 1. Ifthe department finds under par. (b) that an insurer or

a. 83; 1989 a. 64, 139, 359; 1991 a. 85; 1993 a. 81, 492; 1995 a. 27, 117; 199/ _: e .

a. 38,191, 237; 1999 a. 9; 2001 a. 37; 2003 a. 144; 2005 a. 172; 2007 a. 185. & —insured employer is liable under this chapter for any health
Cross Reference:See also ch. DWD 80, Wis. adm. code. services provided to an injured employee by a health service pro-
A plaintifi-employer was not deprived of any substantial due process rights by tigler, but that the reasonableness of the fee charged by the health

department's refusal to invoke its rule requiring inspection of the opposing partigérvice provider isin dispute the department may include in its

medical reports when the plaintiff had ample notice of the nature of the employee’s !

claim. Theodore Fleisner, Inc. v. DILHR, 65 Wis. 2d 317, 222 N.W.2d 600 (1974/derunder par. (b) a determifan as to the reasonableness of the
Underthe facts of the case, a refusal to grant an employer's request for adjournii@@ Or the department may notify, or direct the insurer or self—in-

was adenial of due process. Bituminous Casualty Co. v. DILHR, 97 Wis. 2d 730, 28pred emp|0yer to notify, the health service provider under s.

N.W.2d 183 (Ct. App. 1980). . . _102.16(2) (b) that the reasonableness of the fee is in dispute. The
Sub.(1) (d) does not create a presumption that evidence presented by treating - .

sicians is correct. The statute enforces the idea that LIRC determines the weight@partment shall deny payment of a health service fee that the

ﬁe Vsiggr; gegé?akwitnfgsgf.ggogéigt v. Mt. Carmel School, 197 Wis. 2d 60, g#8partment determines under this subdivision to be unreasonable.
LIRC’s authorityqunder sub. (1) (a) to control its calendar and manage its interfial Insurer Or. self msured.employer and a health. S.eerICe provider

affairs necessarily implies the power to deny an applicant’s motion to withdraw &t are parties to a fee dispute under this subdivision are bound

S o e, o sppelants ' b e o o e st oty the department' determination under tis subdivision on the

Uhder s 10218 (%J(a). Baldwin v, LIRC. o8 i o 8ot oo Nw.ed 8 (]Ct.gA .‘asonableness tedisputed fee, unless that determination is set

1999), 98-3090. aside, reversed, or modified by the department under sub. (3) or

In the absence of testimony in conflict with a claimant’s medical experts, LI the commission under sub. (3) or (4) or is set aside on judicial
may reject the expert evidence if there is countervailing testimony raising Iegitimz iew under s. 102.23

doubt about the employee’s injury. Kowalchuk v. LIRC, 2000 WI App 85, 234 Wi

2dn203, 610 N-W52|df12|2_,|§g11183- (ude that the statute of limitati der sub.(4 2. If the department finds under par. (b) that an employer or
was reasonable for 0 conclude that the statute of limitations under sub.; ar i ;
for death benefits begins to run at the time of death, rather than the time of injl'h%urancmamer is liable under this chapter for any treatment pro-

International Paper Co. v. LIRC, 2001 WI App 248, 248 Wis. 2d 348, 635 N.w.mided to an injred employee by a health service provider, but that
823, 01-0126. ) ) ) the necessity of the treatment is in dispute, the department may
Prehearing discovery under Wisconsin’s worker’s compensation act. Towers.j88|ude in its order under par (b) a determination as to the neces-
MLR 597 (1985). k : . h
(1989) sity of the treatment or the department may notify, or direct the
102.175 Apportionment of liab ility. (1) If it is established employer or insurancerier to notify, the health service provider

at the hearing that 2 or more accidental injuries, for each of whighder s. 102.16 (2m) (b) that the necessity of the treatment is in

a party to the proceedings is liable under this chapter, have e3igpute. Before determining under this subdivision the necessity
reatment provided to an injured employee, the department

contributed to a physical or mental condition for which benefi t

would be otherwise due, liability for such benefits shall be appdPay, butis not required to, obtain the opinion of an expert selected
tioned according to the proof of the relative contribution to digY the department who is qualified as provided in s. 102.16 (2m)
ability resulting from the injury. c). The standards promulgated under s. 102.16 (2m) (g) shall be

(2) If after a hearing or a prehearing conference the depa[ P_plied by arexpert in rendering an opinion as to, and in determin-

. e X : necessity of treatment under this subdivision. In cases in
mentdetermines that an injured employee is entitled to compensa?’
tion but that there remains in dispute only the issue of which o ich no standards promulgated under s. 102.16 (2m) (g) apply,

or more parties is liable for that compensation, the departm n?e%?rénéinta?tr:sgnftlr]s(:];ned:;cts aie?n(’gr?t";grr;encetsrzg)t/n?érgetﬁta:t
may order one or more parties to pay compensation in an amo . P y pay y

time and manner as determined by the department. If the dep ' department determines under this subdivision to be unneces-

ment later determines that another party is liable for compenéiéy' An insurer or self-insured employer and a health service

tion, the department shall order that other party to reimburse gvider that are parties to a dispute under this subdivision over

: h necessity of treatment are bound by the department’s deter-
pzaHrgotrC?tl\g/?%scézr;j;rggstg.giy compensation under this SUbselen'ation under this subdivision on the necessity of the disputed

treatmentunless that determination is set aside, reversed, or mod-
102.18 Findings, orders and awards. (1) (a) All parties [fied bythe department under sub. (3) or by the commission under
shall be afforded opportunity for full, fajsublic hearing after rea- sub. (3) or (4) or is set aside on judicial review under s. 102.23.
sonable notice, but disposition of application may be made by 3. If the department finds under par. (b) that an insurer or self-
compromise, stipulation, agreement, or default without hearingisured employer is liable under this chapter for the cost of a pre-
(b) Within 90 days after the final hearing and close of trﬁgrl_pt_londrug dispensed under s. 102.425 (2) for outpatient use by
record, the department shall make and file its findings upon 3@ injured employee, but that the reasonableness of the amount
ultimate facts involved in the controversy, and its order, whi@harged for that prescription drug is in dispute, the department
shall statéts determination as to the rights of the parties. Pendigy include in its order under par. (b) a determination as to the rea-
the final determination of any controversy before it, the depai r!ablene.SS of the prescription drqg charge or the department may
ment may in its discretion after any hearing make interlocutoR@tify, or direct the insurer or self-insured employendafy, the
findings, orders, and awards, which may be enforced in the s rmacist or practitioner dispensing the prescription drug u_nd_er
manner aéinal awards. The department may include in any intep- 102.425 (4m) (b) that the reasonableness of the prescription
locutory or final award or order an order directing the employ8fud charge is in dispute. The department shall deny payment of
or insurer to pay for any future treatment that may be necessarg @yescription drug charge that the department determines under
cure and relieve the employee from the effects of the injury. If tHéS subdivision to be unreasonable. An insurer or self-insured
department finds that the employer or insurer has not paid &Wployer and_ a phar_m_aplst or practitioner that are parties to a dI'S-
amount that the employer or insurer was directed to pay in d#te under this subdivision over the reasonableness of a prescrip-
interlocutory order or award and that the nonpayment was nofif drug charge are bound by the department's determination
goodfaith, the department may include in its final award a penatpder par. (b) on the reasonableness of the disputed prescription
not exceeding 25% of each amount that was not paid as direct8H9 charge, unless that determination is set aside, reversed, or
When there is finding that the employee is in fact suffering fronfnodified by the department under sub. (3) or by the commission
an occupational disease caused by the employment of #fler sub. (3) or (4) or is set aside on judicial review under s.
employer against whom the application is filed, a final award dis02.23.
missingthe application upon the ground that the applicant has suf-(bp) If the department determines that the employer or insur-
fered no disability from the disease shall not bar any claim thace carrier suspended, terminated, or failed to make payments or
employee may thereafter have for disability sustained after fladled to report an injury as a result of malice or bad faith, the
date of the award. department may include a penalty in an award to an employee for
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each event or occurrence of malice or bad faith. This penaltytaking of additional evidence. This action shall be based on a
the exclusive remedy against an employer or insurance carriertoriew of the evidence submitted.

malice or bad faith. If this penalty is imposed for an event or (4) (a) Unless the liability under s. 102.35 (3), 102.43 (5),
occurrence ofnalice or bad faith that causes a payment that is dug2.49, 102.57, 102.58, 102.59, 102.60 or 102.61 is specifically
an injured employee to be delayed in violation of s. 102.22 (1) @entioned, the order, findings or award are deemed not to affect
overdue in violation of s. 628.46 (1), the department may not alsigch liability.

order an increased payment under s. 102.22 (1) or the payment of,) within 28 days after a decision of the commission is mailed
interest under s. 628.46 (1). The department may awardgfhe |ast-known address of each party in interest, the commis-

amount that it considers just, not to exceed the lesser of 200 &y, may, orits own motion, set aside the decision for further con-
cent oftotal compensation due or $30,000 for each event or OCcé'Fderatioﬁ. '

rence of malice or bad faith. The department may assess the pe
alty against the employer, the insurance carrier or both. Neit
the employer nor the insurance carrier is liable to reimburse

Ré) On its own motion, for reasons it deems sufficient, the com-
éssion may set aside any final order or award of the commission

Or examiner within one year after the date of the order or award,
otherfor the penalty amount. The department may, by rule, defi ongrounds of mistake or newly discovered evidence, and, after

actions which demonstrate malice or bad faith. further consideration, do any of the following:

(bw) If aninsurer, aself-insured employer or, if applicable, the ' P ;
uninsured employers fund pays compensation to an employeg'r"lelr;:]I Affirm, reverse or modify, in whole or in part, the order or

excess of its liability and another insurer is liable for all or part . .

the excess payment, the department may order the insurer or self-2- Reinstate the previous order or award.

insured employer that is liable to reimburse the insurer or self-in- 3. Remand the case to the department for further proceedings.

suredemployer that made the excess payment or, if applicable, thg(d) While a petition for review by the commission is pending

uninsured employers fund. or after entry of an order or award by the commission but before
(c) If 2 or more examiners have conducted a formal hearing @mmencement of an action for judicial review or expiration of

a claim and are unable to agree on the order or award to be issigiperiod in which to commence an action for judicial review, the

the decision shall be the decision of the majority. If the examinggmmission shall remand any compromise presented to it to the

are equally divided on the decision, the department may appdlapartment for consideration and approval or rejection pursuant

an additional examiner who shall review the record and consi@ts. 102.16 (1). Presentation of a compromise does not affect the

with the other examiners concerning their personal impression®gfiod in which to commence an action for judicial review.

the credibility of the evidence. Findings of fact and an order or (5) If it shall appear to the department that a mistake may have

award may then be issued by a majority of the examiners.  been made as to cause of injury in the findings, order or award

(d) Any award which falls within a range of 5% of the highestPon an alleged injury based on accident, when in fact the
or lowest estimate of permanent partial disability made by a pr&foployeewas suffering from an occupational disease, the depart-
titioner which is in evidence is presumed to be a reasonable aw&ignt may upon its own motion, with or without hearing, within
provided it is not higher than the highest or lower than the loweksyears from the date of such findings, order or award, set aside
estimate in evidence. such findings, order or award, or the department may take such

(e) Except as provided in s. 102.21, if the department ord ionupon application made within such 3 years. Thereafter, and

; r opportunity for hearing, the department may, if in fact the
AWarc o Iater than 21 caye.after the date on which fhe orey lIPIoyee is sring from disease arising out of the employment,
mailed to the last-known address of the party, unless the p ¢ new findings and award, or it may reinstate the previous
files a petition for review under sub. (3). This paragraph appli ings, order or avyard. .
to all awards of compensation ordered by the department, whethef6) In case of disease arising out of the employment, the
the award results from a hearing, the default of a party, or a cdfgPartment may from time to time review its findings, order or
promise or stipulation confirmed by the department. award, and make new findings, order or award, based on the facts

regarding disability or otherwise as they may then appear. This

(2) The department shall have and maintain on its staff su . N L
examiners aare necessary to hear and decide disputed claimsg sle7ct8;1 shall not affect the application of the limitation in s.

to assist in the effective administration of this chapter. TheSg " 1971 ¢ 14s: 1973 c. 150; 1975 ¢. 147: 1977 c. 29, 195; 1979 c. 89, 278,
examinersshall be attorneys and may be designated as adminisyss; 1981 c. 92; 1983 a. 98; 1985 a. 83; 1987 a. 179; 1989 a. 64; 1997 a. 38; 1999
tive law judges. These examiners may make findings and orderg4; 2001 a. 37; 2003 a. 144; 2005 a. 172; 2007 a. 185.

; ; ;i ; i ; Reference:See also LIRC and s. DWD 80.05, Wis. adm. code.
and approve, review, set aside, modify or confirm stipulations of5rss R : » WIS adim. code..
. . : Committee Note, 1971:The intent is to authorize the commission within its abso-
settlement or compromises of claims for compensation. lute discretion to reopen final orders on the basis of mistake or newly discovered evi-

(3) A party in interest may petition the commission for reviewence within a period of one year from the date of such order where this is found to

; ) i ; : : just. It is intended that the commission have authority to grant or deny compensa-
of an examiner’s decision awarding or denying compensatio igﬁ, including the right to increase or to decrease benefits previously awarded. [Bill

the department or commission receives the petition within 21 days-A]
after the department mailed a copy of the examiner’s ﬁndings antiterlocutory orders issued by the department in worker’s compensation cases are

order to the party‘s last—known address. The commission s fres judicata. Worsch v. DILHR, 46 Wis. 2d 504, 175 N.W.2d 201 (1970).
: hen the department reverses an examiner’s findings and makes independent

dismiss a petition which is not timely filed unless the petition@fdings, the latter should be accompanied by a memorandum opinion indicating not
showsprobable good cause that the reason for failure to timely figly prior consultation with the examiner and review of the record, but a statement

was beyond the petitioner’s control. If no petition is filed Withigr statements of the reasons for reaching a different result or conclusion, particularly

o= henthe credibility of witnesses is involved. Transamerica Insurance Co. v. DILHR,
21 days from the date that a copy of the findings or order of is. 2d 272, %5 N.W.2d 656 (1972).

examiner is mailed to the last—-known address of the parties ifhe department could properly find no permanent disability in the case of a suc-

interest, the findings or order shall be considered final unless ful fusion of vertebrae and still retain jurisdiction to determine future disability
. i o . S . en doctors testified that there might be future effects. Vernon County v. DILHR,
aside, reversed or modified by the examiner within that time. ¢f wis. 2d 736, 211 N.w.2d 441 (1973).

the findings or order are set aside by the examiner the status shalla case involving conflicting testimony in which the department reverses an
be the same as prior to the findings or order set aside. If the ﬁ%%%miner’s findings, fundamental fairness requires a separate statement by the
. .5 . . artmenexplaining why it reached its decision, as well as specifically setting forth
ings ororder are reversed or modified by the examiner the time {Rthe record its consltation with the examiner with respect to impressions or conclu-
filing a petition commences with the date that notice of reversains in regard to the credibility of witnesses. Simonton v. DILHR, 62 Wis. 2d 112,
or modification is mailed to the last—-known address of the partigig N-W.2d 302 (1974).

- i ; : : 4Rub.(5) is inapplicable if at the original hearing the examiner considered the possi-
in interest. The commission shall either affirm, reverse, set aSEH% of both accidental injury and injury caused by occupational disease and denied

or modify the findings or order in whole or in part, or direct th@e applicant benefits. Murphy v. DILHR, 63 Wis. 2d 248, 217 N.W.2d 370 (1974).
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An award will be affirmed if it is supported by any credible evidence. When thetienal disease claim, or on the law bpgible to the occupational disease claim, either
are inconsistencies or conflicts in medical testimony, it is for the department and sharing the hearing or in its brief to the commission. As such the employer was denied
the courts to reconcile inconsistencies. Theodore Fleisner, Inc. v. DILHR, 65 Wisth due process and a “fair hearing” under sul{ajl)\Waste Management Incorpo-
2d 317, 222 N.W.2d 600 (1974). rated v. Labor and Industry Review Commission, 2008 WI App 50, _ Wis.2d___,

The authority granted under sub. (3) to modify the findings of a hearing examifdr” N.W.2d 782, 07-2405.
doesnot extend to the making of findings and an order on an alternative basis of liabil-
ity neither tried by the parties nor ruled on by the examiner. When another basig@2.19 Alien dependents; payments through consular

liability is applicable, the examiner’s findings must be set aside and an order direciig: P
the taking of additional testimony entered, directing the examiner to make new fi ficers. In case a deceased employee, for whose Injury or death

ings as to the substituted basis. Joseph Schlitz Brewing Co. v. DILHR, 67 Wis.Campensation ipayable, leaves surviving alien dependents resid-
185, 226 N.W.2d 492 (1975). ing outside of the United States, the duly accredited consular offi-

The dismissal of an application that was neither based upon a stipulation or ¢ H it
promise nor entered after a hearing was void. The original application was val r of the country of which such dependents are citizens or such

though made many years earlier. Kohler Co. v. DILHR, 81 Wis. 2d 11, 259 N.w.@dficer’s designated representative residing within the state shall,
695 (1977). except aotherwise determined by the department, be the sole rep-

Thedepartment is not required to make specific findings as to a defense to a wegksentative of the deceased employee and dependents in all mat-
er’s claim, but it is better practice to either make findings or state why none w

made. Universal Foundry Co. v. DILHR, 82 Wis. 2d 479 263 N.W.2d 172 (19786TS Pertaining to their claims for compensation. The receipt by
Commissiorguidelines, formulated as internal standards of credibility in workersuch officer or agent of compensation funds and the distribution
compensation cases, are irrelevant to a court's review of the commission’s finditggereofshall be made only upon order of the department, and pay-

E. F. Brewer Co. v. DILHR, 82 Wis. 2d 634, 264 N.W.2d 222 (1978). _ ment to such officer or agent pursuant to any such order shall be
A general finding by the department implies all facts necessary to support it.

finding not explicitly made may be inferred from other properly made findings akdl _U” diSCharge of the benefits Ol’_ compensatior). Suc_h consular
from findings that were not made if there is evidence that would support those finfficer orsuch oficer’s representativehall furnish, if required by
ings. Valadzic v. Briggs & Stratton Corp. 92 Wis. 2d 583, 286 N.W.2d 540 (1979he department, a bond to be approved by it, conditioned upon the
Sub.(1) (bp) is constitutional. Messner v. Briggs & Stratton Corp. 120 Wis. 2d 1 ot ;
353 N.W.2d 363 (Ct. App. 1984). *broper application of all moneys received by such person. Before
An employer was penalized for denying a claim that was not “fairly debatabi§tCh bond is discharged, such consular officer or representative
undersub. (1) (bp). Kimberly-Clark Corp. v. LIRC, 138 Wis. 2d 58, 405 N.W.2d 68ghallfile with the department a verified account of the items of his
(C‘S- ’?)PFEA)l(ggn}am the review commission exclusive authorily to set aside findi % her receipts and disbursements of such compensation. Such
un. gl S eview ISSI XCIUSIV u I S Sl nai d H H o
due to newly discovered evidence. The trial court does not possess that authgﬁgnsu'ar offlcer_orepresentatlve shall make interim reports to the
Hopp v. LIRC, 146 Wis. 2d 172, 430 N.W.2d 359 (Ct. App. 1988). department as it may require.
To show bad faith under sub. (1) (bp) a claimant must show that the employer actedistory: 1977 c. 29.
without a reasonable basis for the delay and with knowledge or a reckless disregard
of the lack of reasonable basis for the delay. North American Mechanical v. LIR: i in i it .
157 Wis. 2d 801, 460 N.W.2d 835 (Ct. App. 1990). f02.195f_ Err|1ployees conflnled n [nstgytldonsd, payment
After the commission makes a final order and the review period has passed,QFupene Its. _ Incase an employee IS adjudged insane or incompe-
commission’slecision is final for all purposes. Kwaterski v. LIRC, 158 Wis. 2d 112ent, orconvicted of a felony, and is confined in a public institution

462 N.W.2d 534 (Ct. App. 1990). o ] ‘and has wholly dependent upon the employee for support a per-
Sub. (3) does not authorize LIRC to take administrative notice of any fact; re\\//%@n whose dependency is determined as if the employee were

is limited to the record before the hearing examiner. Amsoil, Inc. v. LIRC, 173 W3 . h .
2d 154, 496 N.W.2d 150 (Ct. App. 1992). eceased, compensation payable during the period of the employ-

The comr;\ission may not reject ell medical opinion absent somethin%in thltle re®@eis confinement may be paid to the employee and the employee’s
to support the rejection; countervailing expert testimony is not required in all ca i i i
Leist?/r.)LlRC, 18J3 Wis. 2d 450, 515 l\?.W.Zpd 268 (Ct. A)[/Jp. 1994).q Stﬂhéepggdg?ttr?{elr?tsbucgrl’(;];ﬂnﬁ)r\,/rgel’ssuch time and in such amount as
Issuance of a default order under sub. (1) (a) is discretioRauhgs of civil proce- . p Yy p '
dure do not apply to administrative proceedings. Nothing in the law suggests History: 1993 a. 492.
default order must be issued in the absence of excusable neglect. Verhaagh v. LIRC,
204 Wis. 2d 154, 554 N.W.2d 678 (Ct. App. 1996), 96-0470. 102.20 Judgmenton award. If any party presents a certified

The commission may not rule on and consider issues on appeal that were noid y of the award to the circuit court for any county, the court

gated and may not consider evidence not considered by the administrative law j g . . X . 3
unless the parties are allowed to offer rebuttal evidence. Wright v. LIRC, Zlovhgsi Il, without notice, render judgment in accordance with the

2d 289, 565 N.W.2d 221 (Ct. App. 1997), 96-1024. award. A judgment rendered under this section shall have the

LIRC's authority under s. 102.17 (1) (a) to control its calender and manage its inegme effect as though rendered in an action tried and determined
nal affairs necessarily implies the power to deny an applicant’s motion to withdr

\W . N . .
an application for hearing. An appellant’s failure to appear at a hearing after a moﬁﬁﬁth_e court, and shall, with like effect, be entered in the judgment
to withdraw the application was denied was grounds for entry of a default judgmamd lien docket.
undersub. (1) (a). Baldwin v. LIRC, 228 Wis. 2d 601, 599 N.W.2d 8 (Ct. App. 1999), History: 1995 a. 224; 2001 a. 37.

98-3090. “Award” under this section means an award that has become final under s. 102.18

LIRC's application of sub. (1) (bp) was entitled to great weight deference. Beve, ; ;
Enterprises v. LIRC, 2002 Wi App 23, 250 Wis. 2d 246, 640 N.W.2d 518, 01—097@' Warren v. Link Farms, Inc. 123 Wis. 2d 485, 368 N.W.2d 688 (Ct. App. 1985).

To demonstrate bad faith under sub. (1) (bp), a claimant must show the absenﬁe gé L
a reasonable basis for denying benefits and the defendant’s knowledge or rec .21 Payment of awards by municipalities. ~ Whenever
disregard of the lack of adreasonable basés for denying the claim. Brown v. LIR§h award is made by the department under this chapter or s.
2003 WI 142, 267 Wis. 2d 31, 671 N.W.2d 279, 02-1429. i [ i
Because sub. (1) (bp) specifically allows for the imposition of bad faith penaltigg‘lg.l’. 1981 stats., a.gamSt any mumupailtg,pers_on In Whos'? .
on an employer for failure to pay benefits, and because s. 102.23 (5) specifickByOr it is made shall file a certified copy thereof with the munici-
directs the employer to pay benefits pending an appeal when the only issue is wad clerk. Within 20 days thereafter, unless an appeal is taken,

will pay benefits, an employer may be subject to bad faith penalties under sub. (| o
independentrom its insurer, when it fails to pay benefits in accordance with s. 102. ch clerk shall draw an order on the munl(:lpal treasurer for the

(5). Bosco v. LIRC, 2004 WI 77, 272 Wis. 2d 586, 681 N.w.2d 157, 03-0662. payment of the award. If upon appeal such award is affirmed in

Sub. (1) (d) does not prohibit determinations in excess of the highest medigghole or in part the order for payment shall be drawn within 10
assessment in evidence, but rather creates a presumption of reasonableness

wards that fall within the prescribed range. The statute does not state that an a ﬁsaﬂer a certified copy of such Judgment is filed _W'th the proper

outside of the prescribed range is unreasonable anddopmhibit DWD from set- ~ clerk. If more than one payment is provided for in the award or

ling MinimUM 1058 of e percentiages by administrative rule. Daimler Chryslejidgment, orders shall lirawn as the payments become due. No
Sub. (1) (bp) does not govern the conduct of the department or its agent and §% Ut.e r(:"lagng to the fll]ln? (.)f CIEImS ag.a.ms::.’ .and IFlhﬁ aUd;tmg'

not impose any penalty on the department or its agent for bad faith conducBlfOWINg and payment of claims by municipalities shall apply to

administering the uninsured employers fund. Sub. (1) (bp) constitutes the exclusiye payment of an award or judgment under this section.

remedyfor the bad faith conduct of an employer or an insurance carrier. Because Supiistory' 1983 a. 191 s. 6

(1) (bp) does not apply to the department’s agent, it does not provide an exclusive ’ ’ T

remedyfor the agent’s bad faith. Moreover, s. 102.81 (1) (a) exempts the department, .

and its agent from paying an employee the statutory penalties and interest imp(fs&a-22 Penalty for delayed payments; interest. @i

on an employer or an insurance carrier for their misdeeds, but nothing in s. 102[8¢ employer or his or her insurer inexcusably delays in making
(1) (a) exempts the department or its agent from liability for its bad faith conductyy

processing claims. Aslakson v. Gallagher Bassett Services, Inc. 2007 WI 39,@38 first payment that is d.ue an 'njured employee for more than 30
Wis. 2d 92, 729 N.W.2d 712, 04-2588. days after the day on which the employee leaves work as a result

Because the parties explicitly stated the only claim against the employer wasdéran injury and if the amount due is $500 or more, the payments
accidental injury, the employer could not “know the charges or claims” against,i f ; . 0
included an occupational disease claim. It never had an opportunity to be heart@%rio which thf) delay 'S, found .Sha” be increased b,y 10 /0; If the
“the probative force of the evidence adduced by both sides” as applied to the occgi@ployer or his or her insurer inexcusably delays in making the
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first payment that is due an injured employee for more than th& summons and complaint as there are defendants, and the com-
days after the day on which the employee leaves work as a resugtsion shall mail one copy to each other defendant.

of an injury, the payments as to which the delay is found may be(c) Except as provided in par. (cm), the commission shall serve
increased by 10%. If the employer or his or her insurer inexcitg-answer within 20 days after the service of the complaint, and,
ably delays for any length of time in making any other paymegjthin the like time, the adverse party may serve an answer to the
that is due an injured employee, the payments as to which gagnplaint, which answer may, by way of counterclaim or cross

delay is found may be increased by 10%. Where the delayémplaint, ask for the review of the order or award referred to in

chargeable to the employer and not to the insurer s. 102.62 sfadlcomplaint, with the same effect as if the party had commenced
applyand the relative liability of the parties shall be fixed and digr separate action for the review thereof.

charged as therein provided. The department may also order th&m) If an adverse party to the proceeding brought under par.

employer or insurance carrier to reimburse the employee for aay'ig an, insurance company, the insurance company may serve an
financechages, collection charges or interest which the employggq\ver to the complaint within 45 days after the service of the
paid as a result of the inexcusable delay by the employer or ingly;

h mplaint.
ance carrier. (d) The commission shall make return to the court of all docu-

(2) If the sum ordered by the department to be paid is not paithts and papers on file in the matter, all testimony that has been
when due, that sum shall bear interest at the rate of 10% per Ye@lan, and the commission’s order findings, and award. Such

The state is liable for such interest on awards issued againgtf;rn of the commission when filed in the office of the clerk of
under this chapteiThe department has jurisdiction to issue awarghe circuit court shall, with the papers specified in s. 809.15
for payment of such interest at any time within one year of the d@?stitute a judgment roll in the action; and it shall not be neces-
of its order, or upon appeal after final court determination. Sughy g have a transcript approved. The action may thereupon be
interest becomes due from the date the examiner’s order becopgg ght on for hearing before the court upon the record by any

final orfrom the date of a decision by the labor and industry revi%rty on 10 days’ notice to the other: subject, however, forthe

commission, whichever is later. o _ visions of law for a change of the place of trial or the calling in of
(3) If upon petition for review the commission affirms amnother judge.

examiner’s ordeinterest at the rate of 7% per year on the amount (e) Upon such hearing, the court may confirm or set aside such

ordered by the examiner shall be due for the period beginning @fer or award; and any judgment which may theretofore have

the 21st day after the date of the examiner's order and ending,@Rp, yendered thereon; but the same shall be set aside only upon
the date paid under the commission’s decision. If upon petition {gg following grounds:

judicial review under s. 102.23 the court affirms the commission’s o . . .
decision,nterest at the rate of 7% per year on the amount ordere% 1. That the commission acted without or in excess of its pow-
by the examiner shall be due up to the date of the commission’s
decision, and thereafter interest shall be computed under sub. (2).2- That the order or award was procured by fraud.

History: 1977 c. 195; 1979 c. 110 s. 60 (13); 1979 c. 278; 1981 c. 92; 1983 a. 98; 3. That the findings of fact by the commission do not support

1985 a. 83; 1993 a. 81. ‘ . ' the order or award.
The department can assess the penalty for inexcusable delay in making payment;

prior tothe entry of an order. The question of inexcusable delay is one of law and the(sz) Upon the trial of any such action the court shall disregard
courts are not bound by the department’s finding as to it. Milwaukee Countyany irregularity or error of the commission or the department

DILHR, 48 Wis. 2d 392, 180 N.W.2d 513 (1970). unless it isnade to dirmatively appeathat the plaintiff was dam-
The penalty under sub. (1) does not bar an action for bad faith for failure to p%ed thereby Y app P

claim. Coleman v. American Universal Insurance Co. 86 Wis. 2d 615, 273 N.W!

22|(_J| élcf9,79)- lcation of sub. (1) itled  weiaht def 8 (3) The record in any case shall be transmitted to the depart-
S application or sub. was entitiea to great weig ererence. eve il H : H
Enterprises v. LIRC, 2002 Wi App 23, 250 Wis. 2d 246, 640 N.W.2d 518, ot oeI¥ent within 5 daysifter expiration of the time for appeal from the

order or judgment of the court, unless appeal shall be taken from
102.23 Judicial review. (1) (a) The findings of fact made Such order or judgment.
by the commission acting within its powers shall, in the absence(4) Whenever an award is made against the state the attorney
of fraud, be conclusive. The order or award granting or denyiggneral mayring an action for review thereof in the same manner
compensation, either interlocutory or final, whether judgment hasd upon the same grounds as are provided by sub. (1).
been rendered on it or not, is subject to review only as provided(5) When an action for review involves only the question of
in this section and not under ch. 227 or s. 801.02. Within 30 daigility asbetween the employer and one or more insurance com-
afterthe date of an order or award made by the commission eithanies or abetween several insurance companies, a party that has
originally orafter the filing of a petition for review with the departbeen ordered by tldepartment, the commission, or a court to pay
ment under s. 102.18 any party aggrieved thereby may by serndognpensation is not relieved from paying compensation as
a complaint as provided in par. (b) and filing the summons apetered.

complaint with the clerk of the circuit court commence, in circuit (6) If the commission’s order or award depends on any fact
court, anaction agalnst_the commission for the review of the ordgg,ng by the commission, the court shall not substitute its judg-
or award, in which action the adverse party shall also be mad@@nt for that of the commission as to the weight or credibility of
defendant. Ithe circuit court is satisfied that a party in interest hage evidence on any finding of fact. The court may, however, set
been prejudiced because of an exceptional delay in the receipigfie the commission’s order or award and remand the case to the
a copy of any finding or order, it may extend the time in which &mmission if the commission’s order or award depends on any
action may be comemced by an additional 30 days. The proceeghaterial and controverted finding of fact that is not supported by
ings shall be in the circuit court of the county where the plaintifediple and substantial evidence.

resides, except that if the plaintiff is a state agency, the proceegistory: 1973 c. 150; 1975 c. 199; Sup. Ct. Order, 73 Wis. 2d xxxi (1976); 1977
ingsshall be in the circuit court of the county where the defendan®9; 1977 c. 187 ss. 59, 135; 1977 c. 195, 272, 447; Sup. Ct. Order, 83 Wis. 2d xiii

resides. The proceedings may be brought in any circuit court if }278)1979 ¢ 278: 1981 ¢. 390 s. 252; 1983 a. 98, 122, 538: 1985 a. 83: 1997 a. 187;

parties stipulate and that court agrees. Judicial Council Committee’s Note, 1976The procedure for initiating a petition
(b) In such an action a complaint shall be served with judicial review under ch. 102 is governed by the provisions of s. 102.23 rather than
. . isi for initiatin ivil acti .801.02. [R ffecti n1
authenticated copy of the summons. The complalnt need not rovisions for initiating a civil action under s. 801.02. [Re Order effective Jan. 1,
verified, but shall state the grounds upon which a review is soughtrhe fact that a party appealing from a DILHR order as to unemployment com-

Service upon a commissioner or agent authorized by the commggsation labeled his petition “under 227.15” [now 227.52], is immaterial since the
; : ; : ircuit court had subject matter jurisdiction. An answer by the department that s.
sion to accept service constitutes complete service on all part%%_, 5[now 227.52] gave no jurisdiction amounted to an appearance, and the depart-

but there shall be left with the person so served as many copiesdi could not later claim that the court had no personal jurisdiction because the
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appellanthad not served a summons and complaint. Lees v. DILHR, 49 Wis. 2d 4@ard may appeal therefrom within the time period specified in

182 N.W.2d 245 (1971). . - S
A finding of fact, whether ultimate or evidentiary, is still in its essential naturesa' 808.04 (1). A trial court shall not require the commission or any

fact,whereas a conclusion of law accepts those facts, and by judicial reasoning reRiEtY to the action to execute, serve or file an Unde_rtaking under
from the application of rules or concepts of law to those facts whether undisputeg0808.07 or to serve, or secure approval of, a transcript of the notes
not. Kress Packing Co. v. Kottwitz, 61 Wis. 2d 175, 212 N.W.2d 97 (1973). " of the stenographic reporter or the tape of the recording machine.

A challenge to the constitutionality of sub. (1) was not sustained since it is mani tt . . d d hi b . if a iud
from the statute that the legislature intended to have the department be the real state Is a party aggrieved under this subsection If a judgment

in interest and not a mere nominal party. Hunter v. DILHR, 64 Wis. 2d 97, 2i$ entered upon the review confirming any order or award against

N.W.2d 314 (1974). __it. Atany time before the case is set down for hearing in the court
When the claimant timely appealed an adverse worker’s compensation decisio

good faith, but erroneously captioned the appeal, the trial court abused its discreﬁgrrhppeals or the Supreme court, the partl_es may have the record
by dismissing the action. Cruz v. DILHR, 81 Wis. 2d 442, 260 N.w.2d 692 (1978gmanded by the court to the department in the same manner and
An employer whose unemployment compensation account is not affected by fioe the same purposes as provided for remanding from the circuit

commission’s determination has no standing to seek judicial review. Cornwell Pgfs
sonnel Associates v. DILHR, 92 Wis. 2d 53234 N-W2d 706 (Ct App. 1979). court to the department under s. 102.24 (2).

An agency’s mixed conclusions of law and findings of fact may be analyzed by (2) It shall be the duty of the clerk of any court rendering a

using 2methods: 1) the analytical method of separating law from fact; or 2) the pragfacision affecting an award of the commission to promptly fur-
cal or policy method that avoids law and fact labels and searches for a rational basi

for the agency’s decision. United Way of Greater Milwaukee v. DILHR, 105 Wis. 2’&15?7 the commission with a copy of such decision without charge.

447, 313 N.W.2d 858 (Ct. App. 1981). History: 1971 c. 148; Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1977 c. 29, 187,
A failure to properly serve the commission pursuant to sub. (1) (b) results in a jufi€5, 418; 1979 c. 278; 1983 a. 219.

dictionaldefect rather than a mere technical error. Gomez v. LIRC, 153 Wis. 2d 686Judicial Council Note, 1983:Sub. (1) is amended to replace the appeal deadline

451 N.W.2d 475 (Ct. App. 1989). of 30 days after service of notice of entry of judgment or award by the standard time
Discretionaryreversal is not applicable to judicial review of LIRC orders under ctgpecified in s. 808.04 (1), stats., for greater uniformity. The subsection is further

102. There is no power to reopen a matter that has been fully determined undea@iended to eliminate the superfluous provisions for calendaring and hearing the

102. Kwaterski v. LIRC, 158 Wis. 2d 112, 462 N.W.2d 534 (Ct. App. 1990).  appeal. [Bill 151-S]

Who is an “adverse party” under sub. (1) (a) is discussed. Brandt v. LIRC, 166 WisA court order setting aside an administrative order and remanding the case to the
2d 623, 480 N.W.2d 673 (1992), Miller Brewing Co. v. LIRC, 173 Wis. 2d 700, 49&ministrative agency disposed of the entire matter in litigation and was appealable
N.W.2d 660 (1993). as of right. Bearns v. DILHR, 102 Wis. 2d 70, 306 N.W.2d 22 (1981).

A LIRC decision is to be upheld unless it directly contravenes the words of the stat-

ute, is clearly contrary to legislative intent, or is otherwise without a rational basj
Wisconsin Electric Power Co. v. LIRC. 236 Wis. 2d 778, 595 N.w.2d 23 (1999,02-26 Fees and costs. (1) No fees may be charged by the
97-2747. clerk of any circuit court for the performance of any service

An appeal under s. 102.16 (2m) (e) of a department determination may be se i i i -
undersub. (1) (b) on the department or the commission. McDonough v. Departmg;?u'red bythis chapter, except for the entry of judgments and cer

of Workforce Development, 227 Wis. 2d 271, 595 N.W.2d 686 (1999), 973711 f1ed transcripts of judgments. In proceedings to review an order
Under s. 102.23 (1) (a), judicial review is available only from an order or awagt award, costs as between the parties shall be in the discretion of

granting or denying compensation. Judicial review by common law certiorari i ieqi
not available for a claim that LIRC failed to act within the statutory time limitation court, but no costs may be taxed against the commission.

under sub. (4), which would be subject to judicial review of any subsequent order or(2) Unless previously authorized by the department, no fee

award granting or denying compensation in that case. Vidal v. LIRC, 2002 WI 72, ; 1
253 Wia. 2d 426, 645 N.W.2d 870, 00-3548. fthay be charged or received for the enforcement or collection of

The plaintiff complied with the requirement of sub. (L) that every adverse party®8Y claim for compensation, nor may any contract for that

made a defendant by naming the defendant's insurer in the caption of the sumngmforcement or collection be enforceable when that fee, inclusive

and complaint, which were timely filed and served even though the insurer was get f :
mentioned irthe complaint’s body. Selaiden v. Columbia Hospital, 2002 WI App 9S§P all taxable attorney fees pald or agreed to be pald for that

253 Wis. 2d 553, 644 N.W.2d 690, 01-2046. enforcement or collection, exceeds 20 percent of the amount at

Subi (?)mretqui;esa” gmfploye_f to make Dﬁymepé_toadisabled ﬁmﬁlﬁyee Plen&myﬂch that claim is compromised or of the amount awarded,
appeal of alate of injury defense in an occupational disease case when the employ; . h T
liability is not disputed on appeal and the only question is who will pay benefié.[:ﬁUdgedv or collected, except that in cases of admitted liability in

Bosco v. LIRC, 2004 WI 77, 272 Wis. 2d 586, 681 N.W.2d 157, 03-0662. which there is no dispute as to the amount of compensation due
Because s102.18 (1) (bp) specifically allows for the imposition of bad faith penalyng in which no hearing or appeal is necessary, the fee charged

ties on aremployer for failure to pay benefits and because sub. (5) specifically dire?ts !

the employer to pay benefits pending an appeal when the only issue is who will Fagy Not exceed 10 percent, but not to exceed $250, of the amount

benefits, an employer may be subject to bad faith penalties under s. 102.18 (1) ép)which that claim is compromised or of the amount awarded,

independenfrom its insurer, when it fails to pay benefits in accordance with sub. (5) 4; St ati

Bosco v. LIRC, 2004 WI 77, 272 Wis. 2d 586, 681 N.W.2d 157, 03-0662. @djudged, or collected. The limitation as to fees shall apply to the
Judicial review of workmen’s compensation cases. Haferman, 1973 WLR 575.0_mb|ned Charges Of_ attorneys, _50||C|t0':5: representatives, and

adjusters who knowingly combine their efforts toward the

102.24 Remanding record. (1) Upon the setting aside of eénforcement or collection of any compensation claim.

any order or award, the court may recommit the controversy and(3) (a) Except as provided in par. (b), compensation exceed-

remand the record in the case to the commission for further héag- $100 in favor of any claimant shall be made payable to and

ing or proceedings, or it may enter the proper judgment upon thetivered directly to the claimant in person.

findings ofthe commission, as the nature of the case shall demandp) 1. Thedepartment may upon application of any interested

An abstract of the judgment entered by the trial court upon th&rty and subject to sub. (2) fix the fee of the claimant’s attorney
review of any order or award shall be made by the clerk of circyit representative and provide in the award for that fee to be paid
court upon the judgment and lien docket entry of any lUdgmecﬂFectly to the attorney or representative.

which may have been rendered upon the order or award, Tran-z' At the request of the claimant medical expense, witness

%éﬁiﬁgr}%ﬁb;é?fétm &%OctgﬁLTE%I%th? gggx#epson the jud es and other charges associated with the claim may be ordered

. . paid out of the amount awarded.

(2) After the commencement of aation to review any award 3 The clai t t the i i d
of the commission the parties may have the record remanded ﬁy : te claimant may requis tt? tlr]sudrer ‘t); sel _msu:eb
the court for such time and under such condition as they may pggP. Y€l 10 pay any compensation that 1S dué the claimant by
vide, for the purpose of having the department act upon the quigRositingthe payment directly into an account maintained by the
tion of approving or disapproving any settlement or compromi§ imant at a financial institution. If the insurer or self-insured
that the parties may desire to have so approved. If approved§f@loyer agrees to the request, the insurer or self-insured
action shall be at an end and judgment may be entered upontfR@Ioyer may deposit the payment by direct deposit, electronic
approval asipon an award. If not approved the record shall fortfidS transfer, or any otheroney transfer technique approved by
with be returned to the circuit court and the action shall procei¥§ department. The claimant may revoke a request under this
as if no remand had been made. Subdivision at any time by providing appropriate written notice to

History: 1975 c. 147; 1977 c. 29; 1979 ¢. 278; 1995 a. 224. the insurer or self-insured employer.
(c) Payment according to the directions of the award shall pro-
102.25 Appeal from judgment on award. (1) Any party tect the employer and the employer’s insurer, or the uninsured
aggrieved by a judgment entered upon the review of any ordeeatployers fund if applicable, from any claim of attorney’s lien.
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(4) The charging or receiving of any fee in violation of thisial respect. An employer who files an application containing a
section shall be unlawful, and the attorney or other person guiiyse financial statement remains subject to par. (a). The depart-
thereof shall forfeit double the amount retained by the attorneyroent may promulgate rules establishing an amount to be charged
other person, the same to be collected by the state in an actidio ian initial applicant for exemption under this paragraph and an
debt,upon complaint of the department. Out of the sum recoveradnual amount to be charged to employers that have been
the court shall direct payment to the injured party of the amowxempted under this paragraph.
of the overcharge. (c) Revocation of exemptioriThe department, after seeking

History: 1971 c. 148; 1975 c. 147 s. 54; 1975 c. 199; 1977 c. 29; 1979 c. 278; 188k advice of the self-insurers CounciL may revoke an exemption

a. 83; 1989 a. 64; 1993 a. 490, 492; 1995 a. 224; 1999 a. 9; 2001 a. 37; 2007 a. I
Cross Reference:See also s. DWD 80.43, Wis. adm. code. dr%;med to an employer under par. (b)v upon giving the employer

The only fee authorized to be paid to any clerk of court under sub. (1) is the @ days’ written notice, if the department finds that the employer’s

under s. 814.61 (5), when applicable. 76 Atty. Gen. 148. financial condition is inadequate to pay its employees’ claims for
) _ compensation, that the employer has received an excessive num-
102.27 Claims and awards protected; exceptions. ber of claims for compensation or that the employer has failed to

(1) Except as provided in sub. (2), no claim for compensatialischarge faithfully its obligations according to the agreement
shall be assignable, but this provision shall not affect the survivantained in the application for exemption. The employer may,
thereof; nor shall any claim for compensation, or compensatiafthin 10 days after receipt of the notice of revocation, request in
awarded, or paid, be taken for the debts of the party entitiegiting a review of the revocation by the secretary or the secre-
thereto. tary’s designee and the secretary or the secretary’s designee shall
(2) (@) A benefit under this chapter is assignable underrgview the revocation within 30 days after receipt of the request
46.10 (14) (e), 49.345 (14) (e), 301.12 (14) (e), 767.225 (1) (Ea,r review. If the employer is aggrieved by the determination of
767.513 (3), or 767.75 (1) or (2m). the secretary or the_secretary’s designee, the er_nplo_yer may, within
(b) If a governmental unit provides public assistance under &, days after receipt of notice of that determination, request a
49 to pay medical costs or living expenses related to a claim und@gring under s. 102.17. If the secretary or the secretary’s desig-
this chapter, the employer or insurance carrier owing compen&}ﬁ?-e determines that the employer's exemption should be revoked,
tion shall reimburse that governmental unit any compensatiBl¢ €mployer shall obtain insurance coverage as required under
awarded or paid if the governmental unit has given the partiePJ: (2) immediately upon receipt of notice of that determination

the claim written notice stating that it provided the assistance , notwithstanding the pendency of proceedings under ss.
the cost of the assistance provided. Reimbursement shall edid-17 to 102.25, shall keep that coverage in force until another
the lesser of either the amount of assistance the governmental ption under par. (b) is granted.

provided or two-thirds of the amount of the award or payment (d) Effect of insuring with unauthorized insurekn employer
remaining after deduction of attorney fees and any other fees}l\tho procures an exemption under par. (b) and thereafter enters
costschargeable under ch. 102. The department shall comply wiitko any agreement for excess insurance coverage with an insurer

this paragraph when making payments under s. 102.81. not authorized to do business in this state shall report that agree-
History: 1981 c. 20, 391; 1983 a. 27, 192; 1985 a. 83; 1989 a. 64; 1993 a. 481ent to the department immediately. The placing of such cover-
1997 a. 191, 237; 1999 a. 9; 2005 a. 443 s. 265; 2007 a. 20. age shall not by itself be grounds for revocation of the exemption.

(3) PROVISION OF ALTERNATIVE BENEFITS. () An employer
may file with the department an application for exemption from
the duty to pay compensation under this chapter with respect to
%ﬁg employee who signs the waiver described in subd. 1. and the

102.28 Preference of claims; worker’s compensation
insurance. (1) PrerereNck. The whole claim for compensa-
tion for the injury or death of any employee or amard or judg-
ment thereon, and any claim for unpaid compensation insural
premiums are entitled to preference in bankruptcy or insolvent
proceedings as @ven creditors’ actions except as denied or Iin\?i
ited by any law of this state or by the federal bankruptcy act,
this section shall not impair the lien of any judgment entered upgjp
any award.

(2) REQUIREDINSURANCE;EXCEPTIONS. (@) Duty to insure pay-
ment for compensation.Unless exempted by the departme

davit described in subd. 2. if an authorized representative of
religious sect to which the employee belongs signs the affida-
specified in subd. 3. and the agreement described in subd. 4.
application for exemption under this paragraph shall include
of the following:

1. A written waiver by the employee or, if the employee is a
rminor, by the employee and his or her parent or guardian of all

under par(b) or sub. (3), every employer, as described in s. 102. mpen_sation under this chapter other than the alternative bene-
(1), shall insure payment for that compensation in an insufép Provided under par. (c). , _ _
authorized to do business in this state. A joint venture may elect 2. An affidavit by the employee or, if the employee is a minor,
to be an employer under this chapter and obtain insurance for gaythe employee and his or her parent or guardian stating that the
ment of compensation. If a joint venture that is subject to tfR§ployee is a member of a recognized religious sect and that, as
chapter only because the joint venture elected to be an emplayégsult of the employee’s adherence to the established tenets or
under this chapter is dissolved and cancels or terminates its d6@chings of the religious sect, the employee is conscientiously
tract for the insurance of compensation under this chapter, tABPosed to accepting the benefits of any public or private insur-
joint venture is deemed to have effected withdrawal, which shallcethat makes payments in the event of death, disability, old age
be effective on the day after the contract is canceled or terminafé’g[et'rerg_enr or that rln?jkes payg]ent?ttowa”?'dths CO(;SI Otfhorfp(rjo-
(b) Exemption from duty to insurélhe department may grant"/'0€S NEdICal care, inclucing any benetits provided under the fed-
a written order of exemption to an employer who shows its fina@l Social security act, 42 USC 301 to 1397f. o
cial ability to pay the amount of compensation, agrees to report 3. An affidavit by an authorized representative of the religious
faithfully all compensable injuries and agrees to comply with thfgct to which the employee belongs stating that the religious sect
chapterand the rules of the department. The department may cBas & long-standing history of providing its members who become
dition the granting of an exemption upon the employer’s furnisgependent othe support of the religious sect as a result of work-
ing of satisfactory security to guarantee payment of all clairfglatedinjuries, and the dependents of those members, with a stan-
under compensation. The department may require that bond§ajid of living and medical treatment that are reasonable when
other personal guarantees be enforceable against sureties irf@iepared to the general standard of living and medical treatment
same manner as an award may be enforced. The departmentf@fagiembers of the religious sect.
from time to time require proof of financial ability of the employer 4. An agreement signed by an authorized representative of the
to pay compensation. Any exemption shall be void if the applicaligioussect to which the employee belongs to provide the finan-
tion for it contains a financial statement which is false in any mateial and medical assistance described in subd. 3. to the employee

Text from the 2007-08 Wis. Stats. database updated by the Legislative Reference Bureau. Only printed statutes are certified
unders. 35.18 (2), stats. Statutory changes ef fective prior to 1-1-09 are printed as if currently in effect. Statutory changes effec-
tive on or after 1-1-09 are designated by NOTES. Report errors at (608) 266-3561, FAX 264-6948, http://www.le-
gis.state.wi.us/rsb/stats.html



Electronic reproduction of 2007-08 Wis. Stats. database, updated and current through Dec. 1, 2008.

23 Updated 07-08 Wis. Stats. Database i
Not certified under s. 35.18 (2), stats. WORKER'S COMPENSATION 102.28

and to the employee’s dependents if the employee sustaingaoease operations on a finding that the employer is an uninsured
injury which, but for the waiver under subd. 1., the employ@mployer.

would be liable for under s. 102.03. (d) The department of justice may bring an action in any court
(b) The department shall approve an application under par.¢&)competent jurisdiction for an injunction or other remedy to
if the department determines that all of the following conditiorenforce the department’s order to cease operations under par. (c).

are satisfied: (5) EMPLOYER'SLIABILITY. |f compensation is awarded under

1. The employee has waived all compensation under tkiigs chapter, against any employer who at the time of the accident
chapter other than the alternative benefits provided undgicpar. has not complied with sub. (2), such employer shall not be entitled

2. The employee is a member of a religious sect whose esg®to such award or any judgment entered thereon, to any of the
lished tenets or teachings oppose accepting the benefits of ingé¥emptions of property from seizure and sale on execution
ance as described in par. (a) 2. and that, as a result of adherghi@wed inss. 815.18 to 815.21. If such employer is a corporation,
to those tenets or teachings, the employee conscientioubly officers and directors thereof shall be individually and jointly
opposes accepting those benefits. and severally liable for any portion of any such judgment as is

3. The religious sect to which the employee belongs hagefurned unsatisfied after execution against the corporation.
long—established history of providing its members who become (6) REPORTS BY EMPLOYER. Every employer shall upon
dependent on the relmis sect as a result of work—related injuriesgquest othe department report to it the number of employees and
and the dependents of those members, with a standard of liviing nature of their work and also the name of the insurance com-
and medical treatment that are reasonable when compared tgptirey with whom the employer has insured liability under this
general standard of living and medical treatment for memberschiapterand the number and date of expiration of such pofieyl-
the religious sect. In determining whether the religious sect has to furnish such report within 10 days from the making of a
a long-standing history of providing the financial and medicatquest by certified mail shall constitute presumptive evidence
assistance described in this subdivision, the department shall phet the delinquent employer is violating sub. (2).
sume that a 25-year history of providing that financial and medi- (7) INsoLVENT EMPLOYERS;ASSESSMENTS. (@) If an employer
cal assistance is long-standing for purposes of this subdivisiagho is currently or was formerly exempted by written order of the

4. The religious sect to which the employee belongs hdspartment under sub. (2) is unable to pay an award, judgment is
agreed to provide the financial and medical assistance descrit@tlered in accordance with s. 102.20 against that employer, and
in subd. 3. to the employee and to the dependents of the emplayescution is levied and returned unsatisfied in whole or in part,
if the employee sustains an injury that, but for the waiver undeasyments for the employer’s liability shall be made from the fund
par. (a) 1., the employer would be liable for under s. 102.03. established under sub. (8). If a currently or formerly exempted

(c) An employee who has signed a waiver under par. (a) 1. &aployer files for bankruptcy and not less than 60 days after that
an affidavit under par. (a) 2., who sustains an injury that, but fding the department has reason to believe that compensation pay-
thatwaiver, the employer would be liable for under s. 102.03, wientsdue are not being paid, the department in its discretion may
at the time of the injury was a member of a religious sect wha®ake payment for the employer’s liability from the fund estab-
authorized representative has filed an affidavit under par. (a)lished under sub. (8). The secretary of administration shall pro-
and an agreement under par. (a) 4. and who as a result of the irjegd to recover such payments from the employer or the employ-
becomes dependent on the religious sect for financial and med@rs receiver or trustee in bankruptcy, and may commence an
assistance, or the employee’s dependent, may request a headtign orproceeding or file a claim therefor. The attorney general
under s. 102.17 (1) to determine if the religious sect has providéwll appear on behalf of the secretary of administration in any
the employee and his or her dependents with a standard of livingh action or proceeding. All moneys recovered in any such
and medical treatment that are reasonable when compared tatti®n or proceeding shall be paid into the fund established under
general standard of living and medical treatment for memberssob. (8).
the religious sect. If, after hearing, the department determines thagh) Each employer exempted by written order of the depart-
the religious sect has not provided that standard of Iiving or meglient under sub. (2) shall pay into the fund established by sub. (8)
cal treatment, or both, the department may order the religious $egtim equal to that assessed against each of the other such exempt
to provide alternative benefits to that employee or his or hemployers upon the issuance of an initial order. The order shall
dependent, or both, in an amount that is reasonable under theggiévide for a sum sufficient to secure estimated payments of the
cumstances, but not in excess of the benefits that the employeg&lventexempt employer due for the period up to the date of the
dependent could have received under this chapter but for #ger and for one year following the date of the order and to pay
waiver under par. (a) 1. the estimated cost of insurance carrier or insurance service orga-

(d) The department shall provide a form for the application faization services under par. (c). Payments ordered to be made to
exemption of an employer under par. (a) (intro.), the waiver atite fund shall be paid to the department within 30 days. If addi-
affidavit of an employee under par. (a) 1. and 2., the affidavit dénal moneys are required, further assessments shall be made
a religious sect under par. (a) 3. and the agreement of a religibased omrders of the department with assessment prorated on the
sect under par. (a) 4. A properly completed form is prima fadiasis of the gross payroll for this state of the exempt employer,
evidence of satisfaction of the conditions under par. (b) as to teported to the department for the previous calendar year for
matter contained in the form. unemployment insurance purposes under ch. 108. If the exempt

(4) CLosUREORDER. (a) When the department discovers aamployer is not covered under ch. 108, then the department shall
uninsured employer, the department may order the employedgsermine the comparable gross payroll for the exempt employer.
cease operations until the employer complies with sub. (2). If payment of any assessment made under this subsection is not

(b) If the department believes that an employer may be an urligde within 30 days of the order of the department, the attorney
sured employer, the department shall notify the employer of f@neraimay appear on behalf of the state to collect the assessment.
alleged violation of sub. (2) and the possibility of closure under (c) The department may retain an insurance carrier or insur-
this subsection. The employer may request and shall receiv@nae service organization to process, investigate and pay valid
hearing under s. 102.17 on the matter if the employer applies¢aims. The charge for such service shall be paid from the fund
a hearing within 10 days after the notice of the alleged violatias provided under par. (b).
is served. (8) SELF-INSURED EMPLOYERSLIABILITY FUND. The moneys

(c) After a hearing under par. (b), or without a hearing if ormidinto the state treasury under sub. (7), together with all accrued
is not requested, the department may issue an order to an emplioyerest, shall constitute a separate nonlapsible fund designated as
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the self-insured employers liability fund. Moneys in the fund maygentioned in sub. (1), or by independent action. Contributory
be expended only as provided in s. 20.445 (1) (s) and may notkgligence ofhe employee because of whose injury or death such
used for an other purpose of the state. payment was made shall bar recovery if such negligence was
23HISS;9%75127$9%.1159%3591-9%- 1%';1182 %72_\/\@%1 5335-’ 175&%9;?:11998775;-117%7%ieater than the negligence of the person against whom recovery
2 o4: 1691 a 8- 1993 a. 81, 1095 a. 117 1967 . 35, 38 2008 4. 35: 2006 . [rs0UGt, and the recovery allowed the employer or insurer shall
Cross Reference: See also ss. DWD 80.40 and 80.60, Wis. adm. code. be diminished in proportion to the amount of negligence attributa-
The “igsure paymen}” requ_irewent Ofblsub- (2|) (@) re?ui_rtestan emlsalogetr tci_plrovm@ to such injured or deceased employee. Any action brought
coveragdor every employee in all possible employment situations. Substantial copn- ; : i
pliancewith sub. (2) (a) is not sufficient. This provision does not violate due proce%ﬁder this sgbsectlon may_‘ upon Ord_er of the court, be consoli
ated and tried together with any action brought under sub. (1).

State v. Koch, 195 Wis. 2d 801, 537 N.W.2d 39 (Ct. App. 1995), 94-1230.
. o . . (3) Nothing in this chapter shall prevent an employee from
102.29 Third party liability. (1) The making of a claim for taking the compensation that the employee may be entitled to
compensation against an employer or compensation insurer fgter this chapter and also maintaining a civil action against any
the injury or death of an employee shall not affect the right of th@ysician, chiropractor, psychologist, dentist, physician assistant,
employee, the employee’s personal representative, or other RRfranced practice nurse prescriber, or podiatrist for malpractice.

son entitled to bring action, to make claim or maintain an action (4) If the employer and the 3rd party are insured by the same
in tort against any other party for such injury or death, hereinafter b trl? Y h P yd y trol. th
referred to as a 3rd party; nor shall the making of a claim by ahy{re" Of by the INSurers who areé unader common control, the

loyer’sinsurer shall promptly notify the parties in interest and

suchperson against a 3rd party for damages by reason of an in department. If the employer has assumed the liability of the

to which ss. 102.03 to 102.64 are applicable, or the adjustmen X . = e -
any such claim, affect the right of the injured employee or t party, it shall give similar notice, in default of which any settle-

employee’s dependents to recover compensation. The empld{éft With an injured employee or beneficiary is void. This sub-
or compensation insurer who shall have paid or is obligated to F&¢tion does not prevent the employer or compensation insurer
a lawful claim under this chapter shall have the same right to ma#m sharing in the proceeds of any 3rd—party claim or action, as
claim or maintain andion in tort against any other party for suct$€t forth in sub. (1).

injury or death. If the department pays or is obligated to pay a(5) An insurer subject to sub. (4) which fails to comply with
claim under s. 102.81 (1), the department shall also have the riglet notice provision of that subsection and which fails to com-
to maintain an action in tort against any other party for the emplogience 8rd—party action, within the 3 years allowed by s. 893.54,
ee’s injury or death. However, each shall give to the other reasatay not plead that s. 893.54 is a bar in any action commenced by
able notice and opportunity to join in the making of such claim gie injured employee under this section against any such 3rd party
the instituting of an action and to be represented by counsel. Hisequent to 3 years from the date of injury, but prior to 6 years
party entitled to notice cannot be found, the department shaim such date of injury. Any recovery in such an action is limited
become the agent of such party for the giving of a notice @sthe insured liability of the 3rd party. In any such action com-
required in this subsection and the notice, when given to thnced by the injured employee subsequent to the 3-year period,
department, shall include an affidavit setting forth the factge insurer of the employer shall forfeit all right to participate in

including the steps taken to locate such party. Each shall havg gt action as a complainant and to recover any payments made
equalvoice in the prosecution of said claim, and any disputes atigyger this chapter.

ing shall be passed upon by the court before whom the case | 6 In thi bsection. “t hel "
pending, and if no action is pending, then by a court of record,or ) (8) In this subsec lon, “temporary N€lp agency” means a

by the department. If notice is given as provided in this subs&gmPorary help agency that is primarily engaged in the business
tion, the liability of the tort—feasor shall be determined as to &)| P!acing its employees with or leasing its employees to another
parties having a right to make claim, and irrespective of whettfiPPloyer as provided in s. 102.01 (2) (f).

or not all parties join in prosecuting such claim, the proceeds of(b) No employee of a temporary help agency who makes a
such claim shall be divided as follows: After deducting the reglaim for compensation may make a claim or maintain an action

sonable cost of collection, one-third of the remainder shall in ainytort against any of the following:

event be paid to the injured employee or the employee’s personal1, Any employer that compensates the temporary help agency
representative or other person entitled to bring action. Out of 3¢ the employee’s services.

balance remaining, the employer, insurance carrier, or, if applica- 2 An ;

X - . y other temporary help agency that is compensated by
ble, uninsured employers fund shall be reimbursed for all pay; ; :
ments made by it, or which it may be obligated to make in %Yéat employer for another employee’s services.

future, under this chapter, except that it shall not be reimbursed for 3- Any employee of that compensating employer or of that
any payments made or to be made under s. 102.18 (1) (bp), 1028%r temporary help agency, unless the employee who makes a
102.35 (3), 102.57, or 102.60. Any balance remaining shall gélm for compensation would have a right under s. 102.03 (2)_ to
paid to the employee or the employee’s personal representativBlétd an action against the employee of the compensating
other person entitled to bring action. If both the employee or t@ployer or the employee of the other temporary help agency if
employee’s personal representative or other person entitledt® employees were coemployees.

bring action, and the employer, compensation insurer, or depart{c) No employee of an employer that compensates a temporary
ment, join in the pressing of said claim and are representedHgp agency for another employee’s services who makes a claim
counsel, the attorney fees allowed as a part of the costs of colfee-compensation may make a claim or maintain an action in tort
tion shall be, unless otherwise agreed upon, divided between saighinst any of the following:

attorneys as directed by the court or by the department. A settle-q The temporary help agency.

ment of any 3rd—party claim shall be void unless said settlement 5 A | £ th hel | h
and the distribution of the proceeds thereof is approved by the < ny employee of the temporary help agency, unless the
court before whom the action is pending and if no action is perfiliPloyee who makes a claim for compensation would have a
ing, then by a court of record or by the department. right under s. 102.03 (2) to bring an action against the employee

(2) In the case of liability of the employer or insurer to mak%f the temporary help agency if the employees were coemployees.

payment into the state treasury under s. 102.49 or 102.59, if thd®m) (a) No leased employee, as defined in s. 102.315 (1) (9),
injury or death was due to the actionable act, neglect or defaul?to makes a claim for compensation may make a claim or main-
a 3rd party, the employer or insurer shall have a right of actiin an action in tort against any of the following:

against the 3rd party to recover the sum so paid into the state trea-l. The client, as defined in s. 102.315 (1) (b), that accepted
sury, which right may be enforced either by joining in the actidhe services of the leased employee.
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2. Any other employee leasing company, as defined inmsake a claim or bring arcon in tort against the health care facil-
102.315 (1) (f), that provides the services of another leasgdthat accepted those services.
employee to the client. History: 1975 c. 147 ss. 24, 54; 1977 ¢. 195; 1979 c. 323 s. 33; 1981 c. 92; 1985
. a. 83 s. 44; 1985 a. 332 s. 253; 1987 a. 179; 1989 a. 64; 1995 a. 117, 289; 1997 a. 38;
3. Any employee of the client or of that other employee leaggg a. 9, 14; 2001 a. 16, 37; 2003 a. 144; 2005 a. 96, 172, 253; 2007 a. 20 ss. 2645,
ing company, unless the leased employee who makes a clain®iét (6) (a); 2007 a. 97, 185.

compensation would have a right under s. 102.03 (2) to bring alfOTE: See cases annotated under 102.03 as to the right to bring a 3rd—party

. . . ion against a coemployee.
action against the employee of the client or the leased emplo? rl?a 3rd-party action under s. 102.29, safe place liability under s. 101.11 cannot

of the other employee leasing company if the employees ajadmposed on officers or employees of the employer. Their liability must be based
leased employees were coemployees. on common law negligence. Pitrowski v. Taylor, 55 Wis. 2d 615, 201 N.W.2d 52

X . 1972).

. (b) No employee_Of a Cl'em Wllo make§ a ,Cla'm for C_OmpenéaMembers of a partnership are employers of the employees of the partnership. An
tion may make a claim or maintain an action in tort against anyeafployee cannot bring a 3rd—party acfion against a member of the employing part-
the following: nership. Candler v. Hardware Dealers Mutual Insurance Co. 57 Wis. 2d 85, 203

: ) ) N.W.2d 659 (1973).
1. An employee leasing company that provides the ServiCefSability of a corporate officer in a 3rd—party action must derive from acts done in

of a leased employee to the client. the capacity of coemployee, not as a corporate officer and supervisor. Kruse v.
Schieve, 61 Wis. 2d 421, 213 N.W.2d 65 (1973).

2. Any leased employee of the employee leasing companysp (1) provides attorney fees are to be allowed as “costs of collection” and, unless
unless the employee who makes a claim for compensation woattérwiseagreed upon, are to be divided between the attorneys for both the employee

have a right under s. 102.03 (2) to bring an action against ggﬁttgelﬁgre“nﬂ’ﬁll;%lﬂ’%czalllg glériljseérltztgecr?f\r/l/gzi&efggn(‘lgl%lmk V. Harford Acci

leased employee if the employee and the leased employee WeEfRe words “action commenced by the injured employee” in sub. (5) also encom-
coemployees. pass the bringing of wrongful death and survival actions. Ortman v. Jensen & John-

: . n, Inc. 66 Wis. 2d 508, 225 N.W.2d 635 (1975).
(7) No employee who is loaned by his or her employer PSTheG—year limitation on 3rd—party actions for wrongful death provided in sub. (5)

ar}Other emloyer and who m_akes a Cl_alm_ for Com_pen_sation Und_&:l’es not deny 3rd-party defendants equal protection although other wrongful death
this chapter may make a claim or maintain an action in tort agaigggendants are subject to the s. 893.205 (2) 3-year limitation. Ortman v. Jenson &

the employer who accepted the loaned employee’s services. “0nson: Inc. 66 Wis. 2d 508, 225 N.W.2d 635. (1975).
The extra—hazardous activity exception did not apply to an employee of a general

(8) No student of a public school, as described in s. 115.01 (dytractomwho was injured while doing routine work in a nuclear power plant. Snider
or a private school, as defined in s. 115.001 (3r), who is namntebjorthern States Power Co. 81 Wis. 2d 224, 260 N.W.2d 260 (1975).

o : “business pursuit” exclusion in a defendant coemployee’s homeowner’s policy
under s. 102.077 as an employee of the school district or prlvéll;é\ot offend public policy. Bertler v. Employers Insurance of Wausau, 86 Wis. 2d

school for purposes of this chapter and who makes a claim f8r271 N.w.2d 603 (1978).
compensatiominder this chapter may make a claim or maintain anThatsub. (2) denies 3rd-party tort—feasors the right to a contribution action against

: : : : o a negligent employer who was substantially more at fault does not render the statute
action in tort against the employer that pI’OVIdHElWOI’k training unconstitutional.Mulder v. Acme—Cleveland Corp. 95 Wis. 2d 173, 290 124276

or work experience from which the claim arose. (1980).

ici i i i i The right to share in a jury award was not dependent on participation in the pro-

(8m) No part|C|pa_n_t in & community service job under S'ecution of the underlying action. Guyette v. West Bend Mutual Insurance Co. 102
49.147 (4) or a transitional placgment ynder s. 49.147 (5) Wlls)@s. 2d 496, 307 N.W.2d 311 (Ct. App. 1981).

under s. 49.147 (4) (c) or (5) (c), is provided worker’s compensathe provision by an employer of alleged negligent medical care to an employee

tion coverage by a Wisconsin works agency, as defined undejpigred onthe job by persons employed for that purpose did not subject the employer
: ’ : Jort liability for malpractice. Jenkins v. Sabourin, 104 Wis. 2d 309, 311 N.W.2d

49.001 (9), and who makes a claim for compensation under 5 (Loaq ) malpractice. Jenkdins v. Sabourin S

chaptermay make a claim or maintain an action in tort against thean award for loss of consortium is not subject to the distribution formula under

employer who provided the Community service lOb or transitionsb-(1). DeMeulenaere v. Transport Insurance Co. 116 Wis. 2d 322, 342 N.W.2d 56

. . t. App. 1983).
placement from which the claim arose. The trial court exceeded its authority under sub. (1) by applying an alternative

(8r) No participant in a food stamp employment and traininglocation formula without the consent of all the parties. An award for pain and suf-

; ng issubject to allocation under sub. (1), but an award to a spouse for loss of con-
program under s. 49.79 (9) who, under s. 49.79 (9) (a) S., IS ﬁ ium prior to the employee’s deatist. Kottka v. PPG Industries, Inc. 130 Wis.

vided worker's compensation coverage by the departmentzaﬂgg, 388 N.W.2d 160 (1986).

health services or by a Wisconsin Works agency, as defined in She distribution scheme under sub. (1) renders common-law subrogation prin-
49.001 (9), or other provider under contract with the departmg%‘:l'gag%g"cab'e- Martinez v. Ashland Qlific. 132 Wis. 2d 11, 390 N.w.2d 72 (Ct.

of health servlces ora Co_unty department.u_nder S. 46.215, 46. en there are competing claims for insufficient insurance proceeds and one
or 46.23 or tribal governing body to administer the food stamajaim is subject to sub. (1) aliocation, while the other is not, the formula set forth in
employment and training program and who makes a claim l@l case is to be followed. Brewer v. Auto—Owners Ins. Co. 142 Wis. 2d 864, 418

ti der this chant K lai intain A 2d 841 (Ct. App. 1987).
compensatomnder this chapter may make a claim or maintain arrye «qyq) persona” doctrine is adopted, replacing the “dual capacity” doctrine. A

action in tort against the employer who provided the employmesnd-party may recover from an employer only when the employer has operated in a
ini i i distinctpersona as to the employee. Henning v. General Motors Assembly, 143 Wis.

and training frc_er Whl(_:h the claim arqse. 201 450 N 28 551 (1088).
(9) No participant in a work experience component of a jobuniess he or she is affirmatively negligent with respect to the claimant, a person

opportunities and basic skills program who, under s. 49.193 employs an independent contractor may not be held vicariously liable to the

: endent contractor’s employees. Wagner v. Continental Casualty Co. 143 Wis.
(a), 1997 stats., was considered to be an employee of the ag 9, 421 N.W.2d 835 (1988),

administering th_at program, or who, Unde_r S. 49.193 (6) (a), 199¢he legal distinction between a corporation/employer and a partnership/iandiord
stats., was provided worker’s compensation coverage by the piet-leased the factory to the corporation, although both entities were composed of

imi i i same individuals, eliminated the partners’ immunity as individuals under the
son admImStenng the work experience component, and lusivity doctrine for negligence in maintaining the leased premises. Couillard v.

makes a claim for compensation under this chapter may mak@ess, 152 Wis. 2d 62, 447 N.W.2d 391 (Ct. App. 1989).
claim or maintain an action in tort against the employer who pro+n structured settlement situations, the “remainder” under sub. (1) from which an

i i i i i nployee must receive the first one-third is the remainder of the front payment after
vided the work experience from which the claim arose. This Sl'gg]duction otollection costs. Skirowski v. Employers Mutual Casu@lty 158 Wis.

section does not apply to injuries occurring after Febrdg 242, 462 N.W.2d 245 (Ct. App. 1990).
ary 28, 1998. Sub. (6) does not requireentporary employer to control or have the right to con-

. . . ol the details of the work being performed. The temporary employer need only con-
(10) No behavioral health provider, health care prO\”dell'oI the work activities of the temporary employee; it need not have exclusive control

pupil services provider, or substance abuse prevention providei the employee’s work. Gansch v. Nekoosa Papers, Inc., 158 Wis. 2d 743, 463
who, under s. 250.042 (4) (b), is considered to be an employe&-¥f2d 682 (1990).

) ; :1An employee’s cause of action created by a 3rd—party’s negligence does not relate
the state for purposes of worker’s compensation coverage WlBll@K to the initial work injury, but creates a separate cause of action; the cause of

providing volunteer, unpaid behavioral health services, heakitiion and the employer’s rights of subrogation accrue at the time of the 3rd—party
care Sewlces’ pupll SerV|Ces‘ or substance abuse preventlon @gl{gence. Sutton v. Kaarakka, 159 Wis. 2d 83, 464 N.W.2d 29 (Ct. App. 1990).

; A ; A parent corporation can be liable to an employee of a subsidiary as a 3rd-party
vices orbehalf of a health care faC|llty durmg a state of gaecy tort—feasor when the parent negligently undertakes to render services to the subsid-

and who makes a claim for compensation under this chapter maaythat the parent should have recognized were necessary for the protection of the
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subsidiary’s employees. Miller v. Bristol-Myers, 168 Wis. 2d 863, 485 N.W.2d 3qual aeasonable cost of collection. The court must evaluate the total cost of collec-
(1992). tion and determine whether that sum is reasonable, in light of, among other things,
Rights under sub. (1) are not a type of subrogation, but provide a direct causthefrecovery. Anderson v. MSI Preferred Insurance Compaag, W1 62, 281 Wis.
action. Campion v. Montgomery Elevator Co. 172 Wis. 2d 405, 493 N.W.2d 244 (Qd 66, 697 N.W.2d 73, 03-1880.
App. 1992). The prorata distribution formula und@&rewer,142 Wis. 2d 864, applies whenever
An insurer must be paid under sub. (1) in a 3rd—party settlement for an injury ti insurance proceeds are insufficient to satisfy all claims regardless of the reason
it concluded was noncompensable but was consequential to the original hgliry. for that insufficiency, including a settlement by the parties. Allocating a dispropor-
son v. Rothering, 174 Wis. 2d 296, 496 N.W.2d 87 (1993). tionateamount of the total settlement to claims that are exempt from sub. (1) circum-
A worker's compensation insurer cannot bring a 3rd-party action against \énts legislative intent. Therewerformula prevents the parties from using settle-
insurer who paid a claimant under uninsured motorist coverage; uninsured motarient as an end-run around the purposes of the worker’s compensation scheme.
coverage is contractual and this section only applies to tort actions. Berna—Mor&keen v. Advance Finishing Technologyc. 2005 WI App 70, 280 Wis. 2d 743, 695
Jones, 174 Wis. 2d 645, 498 N.W.2d 221 (1993). N.W.2d 856, 04-0877.
Sub. (1)does not require an interested party receiving notice of another’s 3rd—partyroblems in 3rd—party action procedure under the Wisconsin worker's compensa-
claim togive a reciprocal notice to the party making the claim in order to share in tien act. Piper. 60 MLR 91.
settlemenproceeds. Elliot v. Employers Mut. Cas. Co. 176 Wis. 2d 410, 500 N-W-Zdlmpleading a negligent employer in a third—party action when the employer has
39‘Zh(§‘t‘.dﬁglpbelzrgsgo?z;\ doctrine” that allows an employee to sue an employer in %rovided workman's compensation benefits. 1976 WLR 1201.
whenthe employer was acting in a persona distinct from its employer persona is a\/‘ﬁg{g%ﬁ} Ililglk))illliltti)éénotfh;rxl o;tg‘lsascew;r;e e”ffelcgt7o7f \VA\;OLgelr(ngompensatlon on the
able to a temporary employee subject to sub. (6). Melzer v. Cooper Industries, 1iC. L p ' gall. . ’ )
177 Wis. 2d 609, 503 N.W.2d 291 (Ct. App. 1993). Preoccupatiomith Work Defense to Contributory Negligence. Parlee. Wis. Law.
Third—party claims under sub. (1) include wrongful death actions; settlement pM@y 1995,' . . N
ceeds are subject to allocation under sub. (1). Stolper v. Owens—-Corning Fibergla¥¥orker’s Compensation Act No Longer Protects Against Employment Discrimi-
Corp. 178 Wis. 2d 747, 505 N.W.2d 157 (Ct. App. 1993). nation Claims. Skinner. Wis. Law. March 1998.
An insurer had no right to reimbursement from legal malpractice settlement pro-
ceedsarising from a failure to file an action for a work related injury. The employee’s02.30 Other insurance not affected; liability of

injury from the malpractice was the loss of a legal right not a physical injury. Sm .
v. Long, 178 Wis. 2d 797, 505 N.W.2d 429 (Ct. App. 1993). INsured employer. (1) This chapter does not affect the orga-

Damagedor a child's loss of a parent's society and financial support are not subjétization of any mutual or other insurance company or the right of
gOSS"(fJCCta“AO“ UESSE)SU'J- (1). Cummings v. Klawitter, 179 Wis. 2d 408, 506 N.W.2gde employer to insure in mutual or other companies against such
. App. . L . L . -
The traditional 4—prongeamantest for determining whether a person was %;ablh,ty or against the liability for the compensation provided for
“loanedemployee” subject to the exclusive remedy provisions of this chapter appli@g this chapter.
to temporary employees not covered by sub. (6). Bauernfeind v. Zell, 190 Wis. 2d ; ;
701, 528 N.W.2d 1 (1995). (2) An employer may provide by mutual or other insurance,

Pecuniary damages recovered in a 3rd—party wrongful death action are subjeBioarrangement with employees or otherwise, for the payment to
distribution under this section. Johnson v. ABC Insurance Co. 193 Wis. 2d 35, $8dse employees, their families, their dependents or their repre-
N.W.2d 130 (1995). etﬁg_ntatives, of sick, accident or death benefits in addition to the

An insurer is entitled to reimbursement under sub. (1) from an employee’s s . . - L
mentwith his or her employer when the employer’s basis for liability is an indemniffOmpensation provided under this chapter. Liability for com-
\c,\a;tior; gglgegrgigt mn\t/f\} gd?)&%pfcrtty Lort—fleggg;- ;50%2155 v. ABC Insurance Co. §8nsation is not affected by any insurance, contribution or other

is. , W, . App. , 95— . ! . : _

Sub.(5) extends the statute of limitations only when s. 893.54 is the applicable sg?—neﬁtdue to or received by the person entitled to that compensa
ute; it does not extend the statute of another state when it is applicable under s. 893,

That sub. (5) only applies to cases subject to the Wisconsin statute is not unconstitu. f ; e

fional. Bell v. Employers Casualty Go. 108 Wis. 2d 347, 541 N.W.2d 824 (Ct. App. (3) UNless an employee elects to receive sick leave benefits in

1995), 95-0301. lieu of compensation under this chapter, if sick leave benefits are

S Theseam?mc?ne? STr? I?¥ﬁe b h?s 3 S"?t"}ems bt_ut iS,,%%e? miSCtabst becausgard during the period that temporary disability benefits are pay-
eamarcourt indicated that there are four “vital questions” that must be answer ; !

The 3elements are: 1) consent by the employee; 2) entry by the employee upon \me' the _employer shall reStc_’re sick leave benefits to the

for the special employer; and 3) power in the special employer to control detailesnployee in an amount equal in value to the amount payable

the work. When an employee of one employer assists the employees of anqfigerthis chapter. The combination of temporary disability bene-
employer as #&ue volunteer, a loaned employee relationship does not result. Bor

man v. Corwyn Transport, Ltd. 212 Wis. 2d 25, 567 N.W.2d 887 (Ct. App. 199%?5 and sick leave benefits paid to the employee may not exceed
96-2511. ] o _the employee’s weekly wage.

Theallocation of a settlement to various plaintiffs cannot be contested by an insurer .
who defaults at the hearing to approve the settlement. An insurer does not lose it§4) Regardless of any insurance or other contract, an
right toshare in the proceeds by defaulting, but it does forfeit its right to object to tagnployee or dependent entitled to compensation under this chap-

application of settlement proceeds to specific claims. Herlache v. Blackhawk Cq]ll- . f
sion Repar, Inc. 215 Wis. 2d 99, 572 N.W.2d 121 (Ct. App. 1997), 97-0760. (eI may recover compensation directly from the employer and

In a 3rd-party action filed by an insurer under sub. (1), the insurer has the righfi@y enforce in the person’s own name, in the manner provided in

maintain araction for payments it has made or will make to the employee by makiglgjs chapter the Iiability of any insurance company which insured
a claim for all of the employees’ damages, including pain and suffering. Thresher !

mens Mutual Insurance. Co. v. Page. 217 Wis. 20 451, 577 N.w.2d 335 (1998 liability for that compensation. The appearance, whether gen-

95;2942. o dicated th o . ~eral or special, of any such insurance carrier by agent or attorney
variety of factors indicated that a party’s participation in an action constitut i H i H i

“pressing” a claim under this section. Zentgraf v. The Hanover Insurance Co. Zggy!smmes Wf?“"er of Fhe service of copy of appllcatlon and of

WI App 13, 250 Wis. 2d 281, 640 N.W.2d 171, 01-0323. notice of hearing required by s. 102.17.

Under the “dual persona” doctrine, the employer’s second role must be so unre- ; [ :
lated toits role as an employer that it constitutes a separate legal person. St. Paul Firés) Payment Qf compensation under this chapter by either the
& Marine Insurance Co. v. Keltgen, 2003 WI App 53, 260 Wis. 2d 523, 659 N.w.&mployer or the insurance company shall, to the extent thereof,
906, 02-1249. bar recovery against the other of the amount so paid. As between

A “temporary help agency” requires: 1) an employer who places its employee w; . .
a 2nd employer, 2) the 2nd employer controls the employee’s work activities, armfé? employer and the insurance company, payment by either the

the 2tntd emplotyer Ctﬁmpﬁnsatels the ,firsg; equlﬁyer forl the e;nployee's Iservic:fke’s.t Plaeaployer or the insurance company directly to the employee or
ment turns not on the physical proximity of the employee to an employer, but u ; P ; i
the purpose of the employee’s work. It is a matter of whose work the employee is}ﬂk per_son entitled to compensation is SUbJeCt to the conditions of
forming, not where the work is being performed. Control requires some evidencéfoe policy.

compulsion or specific direction concerning the employee’s daily activities. Peronto . - :

v. Case Corporation, 2005 WI App 32, 278 Wis. 2d 800; 693 N.W.2d 133, 04-0846. (6) The failure of the assured to do or refrain from doing any

. An)I/ activities that the a(tjt%ey takes to bring the claim to (Izlourt on behalftc))lf hisact required by the policy is not available to the insurance carrier
er client, as enumerated Zrentgraf constitute a cost of collection amenable to i i ini

recoveryunder sub. (1). Sub. (1) does not require a worker's compensation attor"ﬁ_‘es. a defense ag?mSt the claim of the In]urEd employee or the
to demonstrate that his or her activities substantially contributed to obtaining reclﬂﬁired employee’s dependents.

ery from the third party, or that the activities were taken on behalf of the employee, f ;

in order to join in the pressing of a claim. Anderson v. MSI Preferred Insurance Co (7) (a) The department may or_der direct reimbursement out
pany, 2005 WI 62, 281 Wis. 2d 66, 697 N.W.2d 73, 03-1880. of the proceeds payable under this chapter for payments made

Thededuction for costs of collection under sub. (1) must be reasonable. The Cil‘gf.ﬂder a nonindustrial insurance pohcy Covering the same disabil-
court must consider all of the circumstances to determine whether a contingenc

N JEE H
figure is reasonable and look to the factors in SCR 20:1.5(a) that help determinét‘ﬁeand expenseg qompen;able under s. 102.42 when the claimant
reasonableness of an attorney’s fee. For hourly attorney fees the court must fosmnsents or hen it is established that the payments under the non-

the lodestar approach under which the circuit court must first multiply the reason ial i ; : :
hours expended by a reasonable rate then make adjustments using the SCR 20"?}?.i Q)Stl’la| Insurance pQ“Cy were improper. attrney fee is due
dmidh) respect to that reimbursement.

factors. The sum of all the attorneys’ reasonable fees and costs may, but nee
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(b) An insurer who issues a nonindustrial insurance politgonic, magnetic, or other medium approved by the department.
described in pa(a) may not intervene as a party in any proceedifithe department may provide by rule that the notice of cancellation
under this chapter for reimbursement under par. (a). or termination be given to the Wisconsin compensation rating

History: 1973 c. 150; 1975 c. 147 ss. 25, 54; 1975 ¢. 199; 1985 a. 83; 1987 a. Hi9reau rather than to the department and that the notice of can-

The prohibition of intervention by nonindustrial insurers under sub. (7) (b) is Cof{,‘ellation or termination be given to the Wisconsin compensation
stitutional. An insurer is not denied a remedy for amounts wrongfully paid to Ifs

insured. It may bring a direct action the insured. Employers Health Insurance ch&4ing bureau by certified mail, facsimile machine transmission,

Tesmer, 161 Wis. 2d 733, 469 N.W.2d 203 (Ct. App. 1991). electronic mail, or other medium approved by the department

Although sub. (7) (a), read in isolation, authorizes the reimbursement of a su i ; H i ; ;
gated insurervhen an insurer becomes subrogated by paying medical expenses ﬁ_er consultation with the Wisconsin compensation rating

ing from injuries that are compensable under this chapter, and the employer's wéidreau. Whenever the Wisconsin compensation rating bureau

er's compensation insurance carrier is in liquidation, s. 646.31 (11) precludes thgeivessuch a notice of cancellation or termination it shall imme-
commission from ordering the employer to reimburse the subrogated insurer ; : : _
those expenses. Wisconsin Insurance Security Fund v. Labor and Industry Re\gigéitely notify the department of the notice of cancellation or ter

Commission, 2005 WI App 242, 288 Wis. 2d 206, 707 N.W.2d 293, 04-2157. mination.
(b) 1. Inthe event of a court—ordered liquidation of an insur-

102.31  Worker's compensation insurance; policy reg- ance company, @ontract of insurance issued by that company ter-
ulations. (1) (a) Every contract for the insurance of compens%ﬂnates on the date specified in the court order.

tion provided under this chapter or against liability therefor is su 2. Regardless of whether the notices required under par. (a)

ject to this chapter and provisions inconsistent with this chapher : ) AL .
are void. ave been given, a cancellation or termination is effective upon

(b) Except as provided in par. (c), a contract under par. (a) sth effective date of replacement insurance coverage obtained by
be construed to grant full coverage of all liability of the assur%uer?n%gyﬂgéf ; agoozrdz%r ?2x)empt|ng the employer from carrying
under this chapter unless the department specifically consents ¥ h : ) L f . . h K
written order to the issuance of a contract providing divided insur- (3) The department may examine from time to time the books
ance or partial insurance. and records of any insurer insuring liability or compensation for

o . e n employer in this state. The department may require an insurer
() 1. Liability under s. 102.35 (3) is the sole liability of th designate one mailing address for use by the department and to

employer, notwithstanding any agreement of the parties to %pond to correspondence from the department within 30 days.

contrary. ; :
y y insurer that refuses or fails to answer correspondence from

. . . . A
2. An intermediate agency or publisher referred to in s. 102Q¢" gepartment or to allow the department to examine its books
(6) may, under its own contract of insurance, cover liability aa

> ; ; . . gnd records is subject to enforcement proceedings under s.
employees as defined in s. 102.07 (6) for an intermediate or in 15 SU) P ings u

pendent news agency, if the contract of insurance of the publis eré’1 I.f . thorized to t t Ker’
or intermediate agency is endorsed to cover those persons. If th&?) If any insurer authorized to transact worker’s compensa-
insurance in this state fails to promptly pay claims for com-

ggl;l(ljsir:gtr ngzc;vl?arks)ilittk}l/ef(ljr:t?hrgid;aégg;gdependent news ag%@sation for which it is liable or fails to make reports to the

(d) A contract procured to insure a partnership may not epartment required by s. 102.38, the department may recom-

e e nd to the commissioner of insurance, with detailed reasons,
construed to cover the individual liability of the members of ﬂlﬂat enforcement proceedings under s. 601.64 be invoked. The
partnership in the course of a trade, business, profession ' y :

occupation conducted by them as individuals. A contract prc8ﬁwmissioner shall furnish a copy of the recommendation to the
g P : insurer and shall set a date for a hearing, at which both the insurer
o a3 e o 5 he deparimentshll b afodd an opporty o pesent .
coverythe Iigbilit of tﬁe individual arising as a member of argence: If after the hearing the commissioner finds that the insurer
y 9 as failed to carry out its obligations under this chapter, the com-

partnership. missioner shall institute enforcement proceedings under s.

(dL) A contract procured to insure a limited liability companynq g4, If the commissioner does not so find, the commissioner

may not be construed to cover the individual liability of the menay 51 dismiss the complaint.

bers of the limited liability company in the course of a trade, busi- (5) If any employer whom the department exempted from car-

ness, profession or occupation conducted by them as individuals: y employe epar P

A contract procured to insure an individual may not be construgg('d Compensation insurance arbitrarily or unreasonably refuses
employment to or discharges employees because of a nondis-

to cover the liability of a limited liability company of which the>| ! . "
individual 1S a member or o cover theyliabili‘t)y of the individusg2lingPhysical condition, the department shall revoke the exemp-
ion of that employer.

arising as a member of any limited liability company.

(e) An insurer who provides a contract under par. (a) shall file (6) The department has standing to appear as a complainant
the contract as provided in s. 626.35. and present evidence in any administrative hearing or court pro-

(2) (a) No party to a contract of insurance may cancel the cé:ﬁa_edlng instituted for alleged violation of s. 628.34 (7).

tract within the contract period or terminate or not reneveane (7) If the department by one or more written orders specifi-
tract upon the expiration date until a notice in writing is given &Iy consents to the issuance of one or more contracts covering
the other party fixing the proposed date of cancellation or declQf!Y the liability incurred on a construction project and if the con-
ing that the party intends to terminate or does not intend to rengh#'ction project owner designates the insurance carrier and pays
the policy upon expiration. Except as provided in par. (b), whE&® each such contract, the construction project owner shall reim-
an insurance company does not renew a policy upon expiratiBHrse the department for all costs incurred by the department in
the nonrenewal is not effective until 60 days after the insurarigguingthe written orders and in ensuring minimum confusion and
companyhas given written notice of the nonrenewal to the insuréd@ximum safety on the construction project. = All moneys
employer and the department. Cancellation or termination ofg¢eived under this subsection shall be deposited in the worker’s
policy by an insurance company for any reason other than norff@Pensation operations fund and credited to the appropriation
newal is not effective until 30 days after the insurance compa@gcount under s. 20.445 (1) (rb).

has given written notice of the cancellation or termination to the (8) The Wisconsin compensation rating bureau shall provide
insured employer and the department. Notice to the departmigaet department with any information that the department may
may be given by personal service of the notice upon the depagguest relating to worker’s compensation insurance coverage,
ment at its office in Madison, by sending the notice by certifiedcluding the names of employers insured and any insured
mail addressed to the department at its office in Madison, or é@yployer’s address, business status, type and date of coverage,
transmitting the notice to the department at its office in Madisomanual premium code, and policy information including num-
by facsimile machine transmission, electronic mail, or any eldeers, cancellations, terminations, endorsements, and reinstate-
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ment dates. The department may enter into contracts with fl2.29, an employee leasing company may not seek or receive
Wisconsin compensation rating bureau to share the costs of datmbursement from another employer for any payments made as
processing and other services. No information obtained by #heesult of that liability. An employee leasing company is not

department under this subsection may be made public by liaéle under s. 102.03 for any compensation payable under this
department except as authorized by the Wisconsin compensatibapter to an employee of a client who is not a leased employee.

rating bureau. (3) MULTIPLE COORDINATED POLICY REQUIRED. Except as pro-

History: 1971 c. 260, 307; 1975 c. 39; 1975 c. 147 ss. 26, 54; 1975 c. 199, 37i H H
1977 ¢29, 195; 1979 c. 278; 1981 c. 92; 1983 a. 189 s. 329 (25); 1985 a. 29, 83: Nffled in subs. (4) and (5) (a), an employee leasing company shall

a. 179; 1989 a. 64, 332; 1993 a. 81, 112; 2001 a. 37; 2003 a. 144; 2005 a. 172; Hodwre its liability under sub. (2) by obtaining a separate worker’s
a. 185. compensation insurance policy for each client of the employee

Cross Reference:See also ss. DWD 80.61 anq 80.65, Wis. adr_n. code. ) Ieasing company under a muItipIe coordinated porlﬂ}e policy
~ Sub. (1) (b) [now (1) (d)] does not apply to a joint venture, and insurance wnttgg_la” name both th mol | in mpany and the client
in the name of one venturer is sufficient to cover his or her joint liability. Insuran ame Do € employee leasing company € client as

Company of North America v. DILHR, 45 Wis. 2d 361, 173 N.w.2d 192 (1970). named insureds, shall indicate which named insured is the
employee leasingompany and which is the client, shall designate

102.315 Worker’s compensation insurance; employee either the employee leasing company or the client, but not both,

leasing companies. (1) DerINITIONs. In this section: as the first named insured, and shall provide the mailing address
(a) “Bureau” means the Wisconsin compensation ratirg each named insured. Except as permitted under sub. (6), an

bureau under s. 626.06. insurer may issue a policy for a client under this subsection only

(b) “Client” means a person that obtains all or part of its noif-all of the employees of the client are leased employees and are
temporary, ongoing employee workforce through an employeevered under the policy.
leasing agreement with an employee leasing company. (4) MASTERPOLICY: APPROVAL REQUIRED. An employee leas-

(c) “Divided workforce” means a workforce in which some oing company may insure its liability under sub. (2) by obtaining
the employees of a client are leased employees and some ofatheaster policy that has been approved by the commissioner of
employees of the client are not leased employees. insurance as provided in this subsection. The commissioner of

(d) “Divided workforce plan” means a plan under which fnsurance may approve the issuance of a master policy if the
worker’s compensation insurance policies are issued to cover ifigirer proposing to issue the master policy submits a filing to the
employees of a client that has a divided workforce, one poligyireaushowing that the insurer has the technological capacity and
covering the leased employees of the client and one policy covaperation capability to provide to the bureau information, includ-
ing the employees of the client who are not leased employeedng unit statistical data, information concerning proof of coverage

(e) “Employee leasing agreement” means a written contr&d cancellation, termination, and nonrenewal of coverage, and
between an employee leasing company and a client under wifiy other information that the bureau may require, at the client
the employee leasing company provides all or part of the nontef.€! and in a format required by the bureau and the bureau sub-
porary, ongoing employee workforce of the client. mits the filing to the commissioner of insurance for approval

(f) “Employee leasing company” means a person that cd nder s626.13. A master policy filing under this subsection shall

tracts to provide the nontemporary, ongoing employee workford argrﬁi?ebhsgi(?asélgvr:r?r:]uilh[emlisagg(;/eermn?o tg(;slszgznfjeiv%fe?jn
of a client under a written agreement, regardless of whether B policy ng h ploy -
person uses the term “professional employer organizatior){vmkforce that are consistent with sub. (6) and the cancellation,
“PEO,” “staff leasing company,” “registered staff leasing corf€rmination, and nonrenewal of policies that are consistent with
pany,” or “employee leasing company,” or uses any other, simiﬁ.ﬂb' (10). On approval by the commissioner of insurance of a

name, apart of the person’s business name or to describe the gaRSter policy filing, an insurer may issue a master policy to an
son’s business. “Employee leasing company” does not includ rgployee leasing company insuring the liability of the employee

cooperative educational service agency. This definition applt§€Sing company under sub. (2).

only for the purposes of this chapter and does not apply to the us€d) MASTER POLICY; SMALL CLIENTS. (a) Regardless of

of the term in any other chapter. whether a master policy has been approved under sub. (4), an
(g) “Leased employee” means a nontemporary, ongoifi ployee leasing company may insure its liability under sub. (2)

employee whose services are obtained by a client under WJi{! réspect to a group of small clients of the employee leasing
employee leasing agreement. company by obtaining a master policy in the voluntary market

(h) “Master policy” means a single worker's compensatioigsuring that liability. The fact that an employee leasing company

insurance policy issued by an insurer authorized to do businesaqy 2 client that is covered under a mandatory risk=sharing plan
er s. 619.01 does not preclude the employee leasing company

this state to an employee leasing company in the name of o . i
employedeasing company that covers more than one client of t Pm oltaining a master policy under this paragraph so long as that
employee leasing company. client is not covered under the master policy. An insurer may issue
(i) “Multiple coordinated. olicy” means a contract of insur-a master policy under this paragraph insuring in the voluntary
ance for woeker’s com enszftionyunder which an insurer aut market the liability under sub. (2) of an employee leasing com-
p ny vith respect to a group of small clients of the employee leas-

rized to do business in this state issues separate worker's Coi o, mnany regardless of whether any of those small clients has
pensation insurance policies to an employee leasing company Jqivided workforce

eachclient of the employee leasi ompany that is insured unde . .
the co:wtract. ploy sihg company IS insured u r(b) Within 30 days after the effective date of an employee leas-

() “Small client” means a client that has an unmodified ann ing agreement with a small client that is covered under a master
premium assignable to its business, including the business gégrcy under par. (a), the employee leasing company shall report

entities or organizations that are under common control or own r—he department all of the following mform_atlon: .
shipwith the client, that is equal to or less than the threshold below 1- The name and address of the small client and of each entity
which employers are not experience rated utitestandards and OF organization that is under common control or ownership with
criteriaunder ss. 626.11 and 626.12, without regard to whether the small client.

client has a divided workforce. 2. The number of employees initially covered under the mas-

(2) EMPLOYEE LEASING COMPANY LIABLE. An employee leas- ter policy.
ing company is liable under s. 102.03 for all compensation pay- 3. The estimated unmodified annual premium assignable to
able under this chapter to a leased employee, including any pég small client’s business, including the business of all entities or
ments required under s. 102.16 (3), 102.18 (1) (b) or (bp), 102&Banizations that are under common control or ownership with
(1), 102.35 (3), 102.57, or 102.60. Except as permitted undette small client, without regard to whether the small client has a
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divided workforce, which informatiotine small client shall report datory risk—sharing plan covering both those leased employees
to the employee leasing company. and employees who are not leased employees.

4. The effective date of the employee leasing agreement. (d) When the department receives a notification under par. (b),

(c) Within 30 days after the effective date of coverage oft@e department shall immediately provide a copy of the notifica-
small client under a master policy under par. (a), the insurer ofi@n to the bureau.
authorized by thensurer, the employee leasing company shall file (e) 1. If a client intends to terminate a divided workforce plan,
proof of that coverage with the department. Coverage of a snth# client shall notify the department of that intent on a form pre-
client under a master policy becomes binding when the insuresoribed by the department. Termination of a divided workforce
employee leasing company files proof of that coverage under thian by aclient is not effective until 10 days after notice of the ter-
paragraph or provides notice of coverage to the small clientination is received by the department.
whichever occurs first. Nothing in this paragraph requires an 2. If an insurer cancels, terminates, or does not renew a work-
employee leasing company or an employee of an employee le&S compensation insurance policy issued under a divided work-
ing company to be licensed as an insurance intermediary undefigfse plan that covers in the voluntary market the employees of a
628. client who are not leased employees, the divided workforce plan

(d) If at any time the unmodified annual premium assignahketerminated othe efective date of the cancellation, termination,
to the business of a small client that is covered under a mastenonrenewal of the policy, unless the client submits evidence
policy under par. (a), includintpe business of all entities or orga-under par. (c) that both the leased employees of the client and the
nizations that are under common control or ownership with teenployees ofthe client who are not leased employees are covered
small client, without regard to whether the small client hasumder a mandatory risk—sharing plan.
divided workforce, exceeds the threshold below which employers 3. If an insurer (_:ance|sY terminates’ or does not renew a work-
are not experience rated under the standards and criteria undesrsscompensation insurance policy issued under a divided work-
626.11and 626.12, the employee leasing company shall notify thgce plan that covers under the mandatory risk-sharing plan
insurer and obtain coverage for the small client under sub. (3} @ider s. 619.01 the employees of a client who are not leased
4). employees, the divided workforce plan is terminatethereffec-

(6) DiviDED WORKFORCE. (a) If a client notifies the depart- tive date of the cancellation, termination, or nonrenewal of the
ment as provided under par. (b) of its intent to have a dividpdlicy.
workforce, an insurer may issue a worker’s compensation insur-(7) FiLING oF CONTRACTS. An insurer that provides a policy
ance policy covering only the leased employees of the client. ffder sub. (3), (4), or (5) (a) shall file the policy as provided in s.
insurer that issues a policy covering only the leased employeegp§ 35.
a client is not liable under s. 102.03 for any compensation payablets) COVERAGE OF CERTAIN EMPLOYEES. () A sole proprietor,

underthis chapter to an employee of the client who is not a leasefly iner or a member of a limited liability company is not eligible
employee unless the insurer also issues a policy covering gt qrker's compensation benefits under a policy issued under
employee. A client that has a divided workforce shall insure Sh. (3), (4), or (5) (a) unless the sole proprietor, partnereor-

employees who are not leased employees in the voluntary magel o|ecis coverage under s. 102.075 by an endorsement on the
and may not insure those employees under the mandatory ri

sharing plan under s. 619.01 unless the leased employees OE Tlé:t)é(;lamlng the sole proprietor, partner, or member who has so
client are covered under that plan. .

(b) A client that intends to have a divided workforce shagg(b) An officer of a corporation is covered for worker's com-

\ ) . nsation benefits under a policy issued under sub. (3), (4), or (5
notify the department of that intent on a form prescribed by the *iess the officer electg un?j/er s. 102.076 not tEJ )be( c)over(e()i

department that includes all of the following: _ under the plicy by an endorsement on the policy naming the offi-
1. The names and mailing addresses of the client and g who has so elected.
employee leasing company, the effective date of the employe ) An employee leasing company shall obtain a worker's

leasing agreement, a description of the employees of the cligglnensation insurance policy that is separate from a policy cov-
who are not leased employees, and such other information as iﬁ'g the employees whom it leases to its clients to cover the

department may require. - _ employees of the employee leasing company who are not leased
2. Except as provided in par. (c), evidence that the employegsployees.

of the client who are not leased employees are covered in the vol(g) PReMIUMS. (a) An insurer that issues a policy under sub

untary marlet. That evidencg shall be in the form pf a copy of t & (4), or (5) (a) may charge a premium for coverage under that
information page or declaration page of a worker's compensatiotyicy “that complies with the applicable classifications, rules,

insurance policy or binder evidencing placement of coverage o< and rating plans filed with and approved by the commis-
the voluntary market covering those employees. sionér of insurance under s. 626.13

~ 3. An agreement by the client to assume full responsibility to (b) For a policy issued under sub. (3) in which an employee
immediately pay all compensation and other payments payapleqing company is the first named insured or for a master policy

under this chapter as may be required by the department shouldhge " nder sub. (4) or (5) (a), an insurer may obligate only the
dispute arise between 2 or more insurers as to liability under t hslployee leasing company to’pay premiums due for a client's

chapter for an injury sustained while a divided workforce plan : h }
in effect, pending final resolution of that dispute. This subdivisiqeﬁ)iX?nr‘gg:jeuéJ r;g;e trhtgtecgslelcrggaengon%a%/hgoglireenct(.)ver any unpaid pre

ﬁlosiienro;upt;%ilizgg ?Oc(l;g r’tn)tufé?nngslgsig rtlrr]lg tshtgierfesponsmlllty nan (c) This subsection does not prohibit an insurer from doing any
. of the following:

(c) Ifthe leased employees of a client are covered under a man- ; . .
datory risk—sharing plan under s. 619.01, the client may, instead 1. Collecting premiums or other charges due with respect to
of providing the evidence required under par. (b) 2., provide egi_cllent by means of list billing through an employee leasing com-
dence irits notification under par. (b) that both the leased emplo§&"Y- N _ o
ees of the client and the employees of the client who are not leasec?. Requiring an employee leasing company to maintain a let-
employees are covered under that mandatory risk-sharing pf&h of credit or other form of security to ensure payment of a pre-
That evidence shall be in the form of a copy of the informatidAlUm.
page or declaration page of a worker's compensation insurance3. Issuing policies that have a common renewal date to all, or
policy orbinder evidencing placement of coverage under the mamnelass of all, clients of an employee leasing company.
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4. Grouping together the clients of an employee leasing com- 3. An insurer may cancel, terminate, or nonrenew a policy
pany for the purpose of offering dividend eligibility and payingescribed in subd. 1., including cancellation or termination of a

dividends to those clients in compliance with s. 631.51. policy providing continued coverage under subd. 4., by providing
5. Applying a discount to the premium charged with respegfitten notice of the cancellation, termination, or nonrenewal to
to a client as permitted by the bureau. the insured employee leasing company and to the department as

6. Applying a retrospective rating option for determining th_gequiredunder s. 102.31 (2) (a) and by providing that notice to the

premiumcharged with respect to a client. No insurer or employ&Sured client. Except as provided in s. 102.31 (2) (b), cancella-

leasing company maynpose on, allocate to, or collect from a glifion or termination of a policy under this subdivision for any rea-
’ y other than nonrenewal is not effective until 30 days after the

ent a penalty under a retrospective rating option arrangemé&? " . . . .
This subdivision does not prohibit an insurer from requiring apSurer has provided written notice of the cancellation or termina-

; to the insured employee leasing company, the insured client,
employee leasing company to pay a penalty under a retrospeéﬂ : .
rating option arrangement with respect to a cliethefemployee aﬁ’% the department. Except as provided in s. 102.31 (2) (b), nonre-
leasing company. newal of a policy under this subdivision is not effective until 60
(10) CANCELLATION, TERMINATION, AND NONRENEWAL OF POL- days after the insurer has provided written notice of the can-
cies. (@) L. A policy issued under sub. (3) in which the employ llation or termination to the insured employee leasing company,

leasing company is the first named insured and a policy iss a4 insured client, and the department.

under sub. (4) or (5) (a) may be cancelled, terminated, or nonre-4- If an employee leasing agreement is terminated during the
newed as provided in subds. 2. to 4. policy pefod of a policy described in subd. 1., an insurer shall can-

ﬁl_the employee leasing company’s coverage under the policy by
endorsement to the policy and coverage of the client under the
Hcy shall continue as to all employees of the client unless the
Bpllcy is cancelled or terminated as permitted under subd. 3.
History: 2007 a. 185.

2. The insureds under a policy described in subd. 1. may c
cel the policy during the policy period if both the employee leasi
company and the client agree to the cancellation, the cancella
is confirmed by the employee leasing company promptly provi
ing written confirmation of the cancellation to the client or by the

client agreeing to the cancellation in writing, and the insurer Preg2 32 Continuing liability; guarantee settlement

vides written notice of the cancellation to the department gross payment. (Im) In any case in which compensation pay-
required under s. 102.31 (2) (a). ~ ments for an injury have extended or will extend over 6 months
3. Subject to subd. 4., an insurer may cancel, terminate,o®fmore after the date of the injury or in any case in which death
nonrenew a policy described in subd. 1. by providing writtefenefits are payable, any party in interest mathérdiscretion of
n0t|Ce Of the Cance”at!on, term|nat|0n, or nOnreneWaI to thﬁe department’ be discharged from, or Compe”ed to guarantee,
insured employee leasing company and to the departmentia§re compensation payments by doing any of the following:
requiredunder s. 102.31 (2) (a) and by providing that notice to the (a) Depositing the present value of the total unpaid compensa-

insured client. The insurer is not required to state in the noticetigh upon a 5 percent interest discount basis with a credit union,

the insured client the facts on which the decision to cancel, ter@é’vings bank, savings and loan association, bank, or trust com-
nate, or nonrenew the policy is based. Except as provided iriS&ny designa’ted by the department ) ,

102.31 (2) (b), cancellation or termination of a policy under this } : o R .
(2) (©) e iva(b) Purchasing an annuity, within the limitations provided by

subdivision for any reason other than nonrenewal is not eﬁeCtl}éSN \ : e X g
until 30 days after the insurer has provided written notice of tf/%: from an insurance company licensed in this state that is desig-

cancellation or termination to the insured employee leasing coff€d by the department.
pany, the insured client, and the department. Except as providedC) Making payment in gross upon aércent interest discount
in s. 102.31 (2) (b), nonrenewal of a policy under this subdivisi®asis to be approved by the department.
is not effective until 60 days after the insurer has provided written (d) In cases in which the time for making payments or the
notice of the cancellation or termination to the insured employamounts of payments cannot be definitely determined, furnishing
leasing company, the insured client, and the department. a bond, or other security, satisfactory to the department for the
4. If an employee leasing company terminates an employggyment of compensation as may be due or become due. The
leasing agreement with a client in its entirety, an insurer may caesceptance of the bond, or other security, and the form and suffi-
cel or terminate a policy described in subd. 1. covering that cli@@ncy of the bond or other security, shall be subject to the
during the policy period by providing written notice of the carapproval of the department. If the employer or insurer is unable
cellation or termination to the insured employee leasing compagiyfails to immediately procure the bond, then, in lieu of procuring
and the department as required under s. 102.31 (2) (a) and by {fre-bond, deposit shall be made with a credit union, savings bank,
viding that notice to the insured client. The insurer shall statesavings and loan association, bank, or trust company designated
the notice to the insured client that the policy is being cancelley the department, of the maximum amount that may reasonably
or terminated due to the termination of the employee leasibgcome payable in these cases, to be determined by the depart-
agreement. Except as provided in s. 102.31 (2) (b), cancellativant at amounts consistent with the extent of the injuries and the
or termination of a policy under this subdivision is not effectiview. The bonds and deposits are to be reduced only to satisfy
until 30 days after the insurer has provided written notice of thimsand withdrawn only after the claims which they are to guar-
cancellation or termination to the insured employee leasing coamtee are fully satisfied or liquidated under par. (a), (b), or (c).
pany, the insured client, and the department. (5) Any insured employer may, within the discretion of the
(b) 1. A policy issued under sub. (3) in which the client is tlifepartment, compel the insurer to discharge, or to guarantee pay-
first named insured may be cancelled, terminated, or nonreneweght of, the employer’s liabilities in any case described in sub.
as provided in subds. 2. to 4. (1m) and thereby release the employer from compensation liabil-

2. The insureds under a policy described in subd. 1. may chydn that case, but if for any reason a bond furnished or depc_nsit
cel the policy during the policy period if both the employee leasifigedeunder sub. (1m) (d) does not fully protect, the compensation
company and the client agree to the cancellation, the cancellafftirer ofinsured employer, as the case may be, shall still be liable
is confirmed by the employee leasing company promptly provit the beneficiary of the bond or deposit.
ing written confirmation of the cancellation to the client or by the (6) (a) If compensation is due fpermanent disability follow-
client agreeing to the cancellation in writing, and the insurer priog an injury or if death benefits are payable, payments shall be
vides written notice of the cancellation to the department amde to the employee or dependent on a monthly basis as pro-
required under s. 102.31 (2) (a). vided in pars. (b) to (e).
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(b) Subject to par. (d), if the employer or the employiesarer and (2s), refuse to honor a subpoena issued by an attorney of
concedes liability for an injury that results in permanent disabilitgcord in ecivil or criminal action or special proceeding to inspect
and if the extent of the permanent disability can be determinaad copy a record that is confidential under this paragraph, unless
based on a minimum permanent disability rating promulgated bge of the following applies:
the department by rule, compensation for permanent disability 1. The requester is the employee who is the subject of the
shall begin within 30 days after the end of the employee’s healifgord or an attorney or authorized agent of that employee. An
period orthe date on which compensation for temporary disabiligttorney or authorized agent of an employee who is the subject of
ends due to the employee’s return to work, whichever is earlief.record shall provide a written authorization for inspection and

(c) Subject to par. (d), if the employer or the employesgarier copying from the employee if requested by the department or the
concedes lialbity for an injury that results in permanent disabilitycommission.
but the extent of the permanent disability cannot be determined 2. The record that is requested contains confidential informa-
without a medical report that provides the basis for a minimuion concerning a worker's compensation claim and the requester
permanent disability rating, compensation for permanent disalig-an insurance carrier or employer that is a party to any worker’s
ity shall begin within 30 days after the employer or the employeéempensation claim involving the same employee or an attorney
insurer receives a medical report that provides a basis for a pergraauthorized agent of that insurance carrier or employer, except
nent disability rating. that the department or the commission is not required toalo a

(d) The department shall promulgate rules for determinigpm search of its records and may require the requester to provide
when compensation for permanent disability shall begin in casbg approximate date of the injury and any other relevant informa-
in which the employer or the employer’s insurer concedes liabilon that would assist the department or the commission in finding
ity, but disputes the extent of permanent disability. the record requested. An attorney or authorized agent of an insur-

(e) Payments for permanent disability, including paymen@§iCe carrier or employer that is a party to an employee’s worker’s
based on minimum permanent disability ratings promulgated $§mPensation claim shall provide a written authorization for
the department by rule, shall continue on a monthly basis and sigiPection and copying from the insurance carrier or employer if
accrue and be payable between intermittent periods of temporgguested by the department or the commission.

disability so long as the employer or insurer knows the nature of 3. The record that is requested contains financial information
the permanent disability. provided by a self-insured employer or by an applicant for

(6m) The department may direct an advance on a paymenfggmption under s. 102.28 (2) (b) and the requester is the self-in-
unaccrued compensation for permanent disability or death bepdt€d employer or applicant for exemption or an attorney or
fits if the department determines that the advance payment is indj§10rized agent of the self-insured employer or applicant for
best interest of the injured employee or the employee's dep&fEMPtion. An attorney or authorized agent of the self-insured
dents. In directing the advance, the department shall give ﬂﬂ%ployer or othe applicant for exemption shall provide a written
employer or the employer's insurer an interest credit against §i&horization for inspection and copying from the self-insured

liability. The credit shall be computed at 5 percent. An injuréd/'Ployer or applicant for exemption if requested by the depart-

employee or dependent may receive no more than 3 advance pay- - o
ments per calendar year. 4. A court of competent jurisdiction in this state orders the

(7) No Ilump sum settlement shall be allowed in any case $fPartment or the commission to release the record. .
permanent total disability upon an estimated life expectancy, - The requester is the subunit of the department that adminis-
exceptupon consent of all parties, after hearing and finding by tée's child and spousal support or a county child support agency

department that the interests of the injured employee will be céfider $59.53 (5), the request is made under s. 49.22 (2m) and the
served thereby. request is limited to the name and address of the employee who is

History: 1977 c. 195; 1979 c. 278; 1983 a. 98, 368, 538: 1991 a. 221; 1993 a. 462 Subject of the record, the name and address of the employee’s

2001 a. 37; 2003 a. 144; 2005 a. 172; 2007 a. 185. employer and any financial information about that employee con-
Cross Reference:See also ss. DWD 80.32, 80.33, 80.39, and 80.50, Wis. adfajned in the record.

code.
Theinterest credit under sub. (6) [now sub. (6m)] was properly calculated on a per 6. Thedepartment of revenue requests the record for the pur-

annum basis rather than a one—time simple interest basis. Hamm v. LIRC, 223 W@se of locating a person, or the assets of a person, who has failed
2d 183, 588 N.W.2d 358 (Ct. App. 1998), 98-0051. to file tax returns, who has underreported taxable income or who

. . is a delinquent taxpayer; identifying fraudulent tax returns; or pro-
102.33 Department forms and records; public access. viding information for tax-related prosecutions.

(1) The department shall print and furnish free to any employer o .
or employee any blank forms that the department considers neced®) A record maintained by the department or the commission
sary to facilitate efficient administration of this chapter. Thgat contains employer or insurer information obtained from the
departmenshall keep any record books or records that the depaffiSCONsin compensation rating bureau under s. 102.31 (8) or

ment considers necessary for the proper and efficient adminis#48-32 (1) (a) is confidential and not open to public inspection or
tion of this chapter. copying under s. 19.35 (1) unless the Wisconsin compensation

(2) (a) Except as provided in pars. (b) and (c), the recordsirf?cl)r:?nabtlijorﬁéu authorizes public inspection or copying of that

the department, and the records of the commission, related to't ?d) 1. In this paragraph:

administration of this chapter are subject to inspection and copy-*"/ o . . .
ing under s. 19.35 (1). a. “Government unit” has the meaning given in s. 108.02 (17)

. A Iso includes a corresponding unit in the government of
(b) Except as provided in this paragraph and par. (d), a rec%ﬂlg a .
maintained by the department or by the commission that reveal the“r sta_te ora un|_t of the federal 9overnment. . .
the identity of an employee who claims worker’s compensation D: “Institution of higher education” has the meaning given in
benefits, the nature of the employee’s claimed injury, the emplcir-108-02 (18).

ee’s past or present medical condition, the extent of the employ- €. “Nonprofit research organization” means an organization
ee’s disability, or the amount, type, or duration of benefits paidtftat isexempt from federal income tax under section 501 (a) of the
the employee and a record maintained by the department fiégrnal Revenue Code and whose mission is to engage in
reveals any financial information provided to the department bgsearch.

a self-insured employer or by an applicant for exemption under 2. The department or the commission may release informa-
s. 102.28 (2) (b) are confidential and not open to public inspectigon that is confidential under par. (b) to a government unit, an
or copying under s. 19.35 (1). The department or commission niastitution of higher education, or a nonprofit research organiza-
deny a request made under s. 19.35 (1) or, subject to s. 102.17 (Bm)for purposes of research and may release information that is
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confidential under par. (c) to those persons for that purpose if thé L||th in:erprtetation of subl. 3), thﬂ a violation reQLtJires ta_n emplosllee thtJ is
H H H . : un e 10 return to a prior employment to express an interest in reemployment in a
Wisconsin Compen,sat',on,ratmg bljlreau authon;es that releaseclifgent capacity, was reasonable. Hill v. LIRC, 184 Wis. 2d 110, 516 N.W.2d 441
government unit, institution of higher education, or nonprof(tt. App. 1994).
research organization may not permit inspection or disclosure of ?n employetr, shows thl,at it rffgsted tg rehire atm inj(ljlr,ed employﬁee because the
H : F H el : mployee's position was eliminated to reauce costs and Increase etriciency, reason-
any ',nformatlon released to it under this subdivision t,ha,t IS Conime cause has been shown under sub. (3). Ray Hutson Chevrolet, Inc. v. LIRC, 186
dentialunder par. (b) unless the department or commission auths. 2d 118, 519 N.W.2d 649 (Ct. App. 1994).
rizes that inspection or disclosure and may not permit inspectioAn attendance policy that includes absences due to work-related injuries as part
f ; i B ; :0f the total of absences allowed before termination violates sub. (3). Great Northern
or disclosure of any information released to it under this subdlgfoIr v LIRC. 189 Wis. 2d 313, 525 N.W.2d 361 (Ct. App, 1994).
sion that is confidential under par. (c) unless the department Qieither sub. (2) nor case law authorizes employees who are terminated for filing
commission, and the Wisconsin compensation rating bureautker’s compensation clgims to bring wrongful discharge claims against their
authorizethe inspection or disclosure. A government unit, institlmployers. Brown v. Pick 'n Save Food Stores, 138 F. Supp. 2d 1133 (2001).
tion of higher education, or nonprofit research organization t
obtains any confidential information under this subdivision fi
purposes of research shall provide the results of that research s@g

of charge to the person that released or authorized the relea : : : . 7
that information. loyee while performing services growing out of and inciden-

History: 1975 c. 147 s. 54: 1989 a. 64: 1991 a. 85 1995 a. 117: 1997 a. 191, 434,10 the employment. This record shall give the name, address,

2001 a. 37, 107: 2005 a. 172. age, and wages of the deceased or injured employee, the time and
causes of the accident, the nature and extent of the injury, and any

102.35 Penalties. (1) Every emp|0yer and every insurancé)ther information the departmept may require by I’ule_ or general
company that fails to keep the records or to make the repdiger. Reports based upon this record shall be furnished to the
required by this chapter or that knowingly falsifies such recorfl§partment at such times and in such manner as the department
or makes false reports shall pay a work injury supplemental beRtY require by rule or general order, in a format approved by the
fit surcharge to the state of not less than $10 nor more than $@ggartment.
for each offense. The department may waive or reduce a suffistory: 1975¢. 147's. 54,1985 a. 83; 2001 a. 37.
chargemposed under this subsection if the employer or insural
company that violated this subsection requests a waiver or re
tion of the surchargeithin 45 days after the date on which notic
of the surcharge is mailed to the employer or insurance comp
and shows that the violation was due to mistake or an absenc
information. A surcharge imposed under this subsection is (E{

2.37 Employers’ records. Every employer of 3 or more
ons and every employer who is subject to this chapter shall
a record of all accidents causing death or disability of any

2.38 Records and reports of payments. Every insur-

ce company that transacts the business of compensation insur-
eand every employer who is subject to this chapter, but whose
ility is not insured, shall keep a record of all payments made
er this chapter and of the time and manner of making the pay-

o . . nts and shall furnish reports based upon these records and any

within 90 days after the date on which notice of the surcharg& i e information to the department as the department may require

mailed to the err;plt(:]y(?[r or |nfura_3cehcon:jpan3([. thlntef[estfsl rule or general order, in a format approved by the department.
accrue on amounts that areé not paid wnen due at the raté o O"étory: 1975 c. 147 s. 54; 1975 c. 199; 1979 c. 89; 1985 a. 83; 2001 a. 37.

cent per month. All surcharges and interest payments receive

under this subsection shall be deposited in the fund establisheg 39 Rules and general orders; application of stat-

under s. 102.65. utes. The provisions of s. 103.005 relating to the adoption, publi-
(2) Any employer, or duly authorized agent thereof, whaation, modification, and court review of rules or general orders

withoutreasonable cause, refuses to rehire an employee injuredfithe department shall apply to all rules promulgated or general

the course of employment, or who, because of a claim or atterafsters adopted under this chapter.

to claim compensation benefits from such employer, discrimi-History: 1995 a. 27; 2001 a. 37.

nates or threatens to discriminate against an employee as to the ) . .

employee’s employment, shall forfeitttee state not less than $50102-40 Reports not evidence in actions. ~ Reports fur-

nor more than $500 for each offense. No action under this sub&ghed to the department pursuant to ss. 102.37 and 102.38 shall

tion may be commenced except upon request of the departm@ﬁf.be admissible as evidence in any action or proceeding arising

(3) Any employer who without reasonable cause refuses %Jt of the death or accident reported.

rehire an employee who is injured in the course of employme%2.42 Incidental compensation. (1) TREATMENT OF

wrr:er'e sluitgble etrr}pi_loytmte_nt is availab(;e wifttt}i]n Ejhe ertanO)t/e% pLOYEE. The employer shall supply such medical, surgical, chi-
physicaland mental imitations, upon order ol the department aGy, o qtic psychological, podiatric, dental, and hospital treatment,
in addition to other benefits, has exclusive liability to pay to tha

| h lost duri h iod of h refusal dicines, medical and surgical supplies, crutches, artificial
employee the wages lost during the period of such refusal, Bl mpersappliances, and training in the use of artificial members
exceeding one year’s wages. In determining the availability

. : - . d appliances, or, at the option of the employee, Christian Sci-
suitable employment the continuance in business of the employgEe treatment in lieu of medical treatment, medicines, and medi-

shall be considered and any written rules promulgated by {i§ sypplies, as may be reasonably required to cure and relieve
employer with respect to seniority or the provisionargf collec-  from the efects of the injury, and to attain efficient use of artificial
tive bargaining agreement with respect to seniority shall goveflempers and appliances, and in case of the employer’s neglect or

History: 1975 c. 147; 1977 c. 29, 195; 2003 a. 144; 2005 a. 172. : s -
o ) 2T, LRS- £ ! refusal seasonably to do so, or in emergency until it is practicable
An employer cannot satisfy sub. (3) by rehiring with an intent to fire at a later d y ! 9 Yy P

Dielectric Corporation v. LIRC. 111 Wis. 2d 270, 330 N-W.2d 606 (ct. App, 19830 the employee to give notice of injury, the employer shall be
An employer has the burden to prove that rehiring was in good faith. West Al iable for the reaS_Ol']ab|e expense incurred b_y_or on behqlf of the
School Dist. v. DILHR, 116 Wis. 2d 410, 342 N.W.2d 415 (1984). employee in providing such treatment, medicines, supplies, and

A one—day absence from work due to an injury triggered the rehire provision unﬁqining. When the employer has knowledge of the injury and the
§L91|2337§3) Link Industries, Inc. v. LIRC, 141 Wis. 2d 551, 415 N.W.2d 574 (Ct. Apﬁ'ecessit)ior treatment, the employer’s failure to tender the neces-

For liability under sub. (3), the employee must show that he or she: 1) wasS@y treatment, medicines, supplies, and training constitutes such
employee; 2) sustained a compensable injury;. 3) applied for rehire; 4) had tieglect or refusal. The employer shall also be liable for reason-
applicationfor rehire refused due to the injury. Universal Foods Corporation v. LIRGh|a expense incurred by the employee for necessary treatment to

161 Wis. 2d 1, 467 N.w.2d 793 (Ct. App. 1991). d reli h | f heeets of . Ldi
Sub.(3) does not bar an employee from seeking arbitration under a collective gapireand relieve the employee from t S ofoccupational dis-

gaining agreement tetermine whether termination following an injury violated theease prior to the time that the employee knew or should have
agreement. Sub. (3) relates to harm other than worker injuries and is not subjegtrigvwn the nature of his or her didé and its relation to employ-

the exclusive remedy provision of s. 102.03 (2); the “exclusive liability” language
sub.(3) does not bar lawsuits but imposes a penalty on the employer for refusal to ﬁr"@m’ and as to such treatment subs. (2) and (3) shall not apply.

County of LaCrosse v. WERC, 182 Wis. 2d 15, 513 N.W.2d 708 (1994). The obligation to furnish such treatment and appliances shall con-
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tinue as required to prevent further deterioration in the conditi@sue avzoucher in payment of the award from the proper appropri-
of the employee or to maintain the existing status of such condiion under s. 20.865 (1) (fm), (kr) or (ur), and shall transmit one
tion whether or not healing is completed. copy of the voucher and the award to the officer, department or

(1m) LIABILITY FORUNNECESSARYTREATMENT. If an employee agency by whom the affected employee is employed.
who has sustained a compensable injury undertakes in good faitlf9) REHABILITATION; PHYSICAL AND VOCATIONAL. (&) One of
invasive treatment that is generally medically acceptable, but tta primary purposes of this chapter is restoration of an injured
is unnecessary, the employer shall pay disability indemnity for alinployee to gainful employment. To this end, the department
disability incurred as a result of that treant. An employer is not shallemploy a specialist in physical, medical and vocational reha-
liable for disability indemnity for any disability incurred as ailitation.
result of any unnecessary treatment undertaken in good faith thagb) Such specialist shall study the problems of rehabilitation,
is noninvasive or not medically acceptable. This subsectiboth physical and vocational and shall refer suitable cases to the
applies teaall findings that an employee has sustained a compendapartment for vocational evaluation and training. The specialist
ble injury, whether the finding results from a hearing, the defaghall investigate and maintain a directory of such rehabilitation
of a party, or a compromise or stipulation confirmed by the depdeilities, private and public, as are capable of rendering compe-
ment. tent rehabilitation service to seriously injured employees.

(2) CHolice oF PRACTITIONER. (a) When the employer has (c) The specialist shall review and evaluate reported injuries
notice of an injury and its relationship to the employment, thier potential cases in which seriously injured employees may be
employer shall offer to the injured employee his or her choiceiof need of physical and medical rehabilitation and may confer
any physician, chiropractor, psychologist, dentist, physiciamth the injured employee, employer, insurance carrier or attend-
assistant, advanced practice nurse prescriber, or podiatirigtpractitioner regarding treatment and rehabilitation.
licensed to practice and practicing in this state for treatment of théistory: 1971 c. 61; 1973 c. 150, 282; 1975 c. 147, 1977 c. 195 ss. 24 to 28, 45;

Y 7 c.273; 1979 c. 278; 1981 c. 20; 1987 a. 179; 1980 a. 64: 1995 a. 27 ss. 3743m,
injury. By mutual agreement, the employee may have the choig 4, 9130 (4); 1997 a. 3, 38; 1999 a. 9; 2001 a. 37; 2003 a. 144; 2005 a. 172; 2007

of any qualified practitioner not licensed in this state. In casefigs.
emergency, the employer may arrange for treatment without teriFhe requirement that medical treatment be supplied during the healing period,

i i jped as prior to the time the condition becomes stationary, is not determined by
denng a choice. After the emergency has passed the empl reférence tohe percentage of disability, but by a determination that the injury has sta-

s_haII begiven i’_\iS or her choice of attending_practitioner at the_ €dized. Custodial care, as distinguished from nursing services, is not compensable.
liest opportunity. The employee has the right to a 2nd choiceMsfdnicoff v. DILHR, 54 Wis. 2d 7, 194 N.W.2d 670 (1972).

attending practitioner on notice to the employer or its insurangdh appropriate cases, the department may postpone a determination of permanent
iSability for a reasonable period until after a claimant completes a competent and

carrier. Any further ChOiC_e shall be by mutual agreement. Pa@f‘isonableourse of physical therapy or vocational rehabilitation as an essential part
ners and clinics are considered to be one pract|t|oner_ Treatnm#@tite treatment required for full recovery and minimization of damages. Trans-

by a practitioner on referral from another practitioner is consig€rica Insurance Co. v. DILHR, 54 Wis. 2d 272, 195 N.W.2d 656 (1972).
An employee who wishes to consult a second doctor on the panel after the first says

ered to be treatment by one practitioner. no further treatment is needed may do so without notice or consent. If the second doc-
(b) Theemployer is liable for the expense of reasonable tra\;gl)prescribes an operation that increases the amount of disability, the employer is
lia

. . . le. Spencer v. DILHR, 55 Wis. 2d 525, 200 N.W.2d 611 (1972).
to obtain treatment at the same rate as is provided for diatrof Sub.(7) [now sub. (6)] relieves an employer of liability when the employee refuses

and employees under s. 20.916 (8). The employer is not liabletfedtment provided by the employer, as required under sub. (1). An employee is not

the expense of unreasonable travel to obtain treatment. required to seek treatment from someone other than the employer. Klein Industrial
P Salvage v. DILHR, 80 Wis. 2d 457, 259 N.W.2d 124 (1972).

(3) PRACTITIONERCHOICEUNRESTRICTED. If the employer fails  under ss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extend tem-
to tender treatment as provided in sub. (1) or choice of an attendiergry disability, travel expense, and maintenance costs beyond 40 weeks if addi-

practitioner a$)r0vided in sub. (2)’ the employee’s right to Choo%ga(lggir&i;g isl;vggganted. Beloit Corporation v. State, 152 Wis. 2d 579, 449 N.W.2d

the attending practitioner is not restricted and the employer iSyp (1) requires an employer to pay medical expensesifteen final order has
liable for the reasonable and necessary expense thereof. been issued. Linsey v. LIRC, 171 Wis. 2d 499, 493 N.W.2d 14 (1992).

Al Sub. (2) (a) does not require an employer to consent to out-of-state health care
(4) CHrisTIAN SCIENCE. The liability of an employer for the expenses that result from a referral by an in—state practitioner selected in accordance

cost of Christian Science treatment provided to an injureh the statute. UFE Inc. v. LIRC, 201 Wis. 2d 274, 548 RA/87 (1996), 94-2794.

employee is limited to the usual and customary charge for thakhe continuing obligation to compensate an employee for work related medical
treatment expenses under s. 102.42 does not allow agency review of compromise agreements
' afterthe one—year statute of limitations in s. 102.16 (1) has run if the employee incurs
(5) ARTIEICIAL MEMBERS. Liability for repair and replacement medicalexpenses after that time. Schenkoski v. LIRC, 203 Wis. 2d 109, 552 N.W.2d
: ; PN (Ct. App. 1996), 96-0051.
of prOStI_‘th_IC devices is “ml.ted to the effects of normal. wear tT’“:Hggnder sub. (2), an employee can seek reimbursement for expenses related to 2
tear. Artificial members furnished at the end of the healing perigfiactitioners regardless of whether they are the first 2 practitioners whom the

for cosmetic purposes only need not be duplicated. employeehas seen. Hermax Carpet Marts v. LIRC, 220 Wis. 2d 611, 583 N.W.2d 662
(Ct. App. 1998), 97-1119.
(6) TREATMENT REJECTEDBY EMPLOYEE. Unless the employee " section 102.01 (2) (g) sets the date of injury of an occupational disease and s.
shall have elected Christian Science treatment in lieu of medid&p.01 (Il)tpg)_v'_des that medical expenses Igcturreghbefore an elnimmmfof the
- - - —related injury are compensable. Read together, medical expenses in occupa-
surglcal, dental or hOSpIta'l tre_a_ltment, no compensatlon Sha”\tliﬁ)#;l disease cases are not compensable until the date of injury, but once the date is
payable for the death or disability of an employee, if the death d3@blished all expenses associated with the disease, even if incurred before the date
i i ili Biury, are compensable. United Wisconsin Insurance Co. v. LIRC, 229 Wis. 2d
caused, grtl)nsofar as the dISbal.blht); maly be aglgravated,bcaysegflgréoo N2 186 (Ct App. 1099) 075776,
continued by an unreasonable refusal or neglect to submit to Gpencercreates an exception to the general rule that compensation is permitted
follow any competent and reasonable medical, surgical or dentay if medical expenses are rea:jsonably requJ)iIred and nece_ssauylg,?s_ ii clﬁlim— |
i i engages in unnecessary and unreasonable treatment in good faith, the employer
treatment or, in the Cas? of tUberC.u'os'S‘ by refusal or negleciisrfgsponsible for payment. Honthaners Restauracts;. LIRC, 2000 WI App 273,
submit to or follow hospital or medical treatment when found Byio wis. 2d 234, 621 N.W.2d 660, 99-3002.
the department to be necessary. The right to compensation accitentinuing Payments for Medical Expenses in Worker’'s Compensation Proceed-
ing during a period of refusal or neglect to submit to or follow ho§gs. Carnell & Woog. Wis. Law. Nov. 1993.
pital or medical treatment when found by the department t0£§/%425 Prescription and nonorescription drud treat
necessary in the case of tuberculosis shall be barred, irrespe ‘ p P P 9

of whether disability was aggravated, caused or continuBlENt (1? DEFINITIONS. In this sgctlori. )
thereby. (a) “Dispense” has the meaning given in s. 450.01 (7).

(8) AWARD TO STATE EMPLOYEE. Whenever an award is made (P) “Drug” has the meaning given in s. 450.01 (10).
by the department in behalf of a state employee, the departmenfc) “Drug product equivalent” has the meaning given in s.
of workforce development shall file duplicate copies of the awaf0.13 (1).
with the department of administration. Upon receipt of the copies(d) “Nonprescription drug product” has the meaning given in
of the award, the department of administration shall promptsy 450.01 (13m).
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(e) “Pharmacist” has the meaning given in s. 450.01 (15). all out—of-pocket expenses incurred by the injured employee in

() “Practitioner” has the meaning given in s. 450.01 (17). obtaining the prescription drug dispensed.

(9) “Prescription” has the meaning given in s. 450.01 (19). (c) A billing statement submitted to an employer or insurer for

(h) “Prescription drug” has the meaning given in s. 450.@% Prescription drug dispensed under sub. (2) shall include the
(20). national drug code number of the prescription as listed in the

) “p - " has th : ; in s. 450.dytional qug co.de directory maintained by the federal food and
(21()'? rescription order” has the meaning given in s. 450 d(}?ug administration and shall state separately the price of the pre-

(2) SuBSTITUTION OF DRUG PRODUCTEQUIVALENTS. (a) Except scription drug and the dispensing fee. . .
as provided in pars. (b) and (c), when a drug is prescribed to treat?) LIABILITY OFEMPLOYEE. (@) Except as provided in par. (b),
an injury for which an employer or insurer is liable under th@ Pharmacist or practitioner who dispenses a prescription drug
chapter, the pharmacist or practitioner dispensing the drug skéifler sub. (2) to an injured employee may not collect, or bring an
substitute a drug product equivalent in place of the prescrib@gfion to collect, from the injured employee any charge that is in
drug if all of the following apply: excess of the liability of the injured employee under sub. (2) (c)
1. In the professional judgment of the dispensing pharmacistO" the liability of the employer or insurer under sub. (3) (a).
or practitioner, the drug product equivalent is therapeutically (0) If an employer or insurer denies or disputes liability for the

equivalent to the prescribed drug. cost of a drug prescribed to an injured employee under sub. (2),
2. The charge for the drug product equivalent is less than A& Pharmacist or practitioner who dispensed the drug may col-
charge for the prescribed drug. lect, or bring an action to collect, from the injured employee the

(b) A pharmacist or practitioner may not substitute a dh%zt of the prescription drug dispensed, subject to the limitations

product equivalent under par. (a) in place of a prescribed drughgcified in sub. (3) (a). If @mployer or insurer concedes liabil-
any of the following apply: for the cost of a drug prescribed to an injured employee under

1. The prescribed drug is a single-source patented drug tHP'(Z)' bqtf_llspgtes trt'ﬁ reaso|r1ablene§s of the r?nl}ount (_:(glargetq for
which there is no drug product equivalent. e prescription drug, the employer or insurer shall provide notice

> Th iber determi that th ibed drud | under sub. (4m) (b) to the pharmacist or practitioner that the rea-
I € prescri de.r d'e etrmlr:ﬁst a& gﬁ).rt'e?cn e Lug |sr(rj1 hableness of the amount charged is in dispute and the phar-
cally necessary and indicates that no substitution may beé ma List or practitioner who dispensed the drug may not collect, or

that prescribed drug by writing on the face of the prescripti%@ing an action to collect, from the injured employee the cost of

order or, inthe case of a prescription order that is transmitted elef- o ; L ;
tronically, by designating in electrorfarmat the phrase “No sub-%e prescription drug dispensed after receiving that notice.

stitutions” or “Dispense as written” or words of similar meaning (4M) RESOLUTION OF PRESCRIPTIONDRUG CHARGE DISPUTES.
or the initials “N.S.” or “D.A.W." ((:’a) The department has jurisdiction under this subsection and s.

(c) Unless par. (b) applies, if an injured employee requests tha¢-16(1m) (¢) and s. 102.17 to resolve a dispute between a phar-
a specific brand name drug be used to treat the employee’s inj cist or practitioner and an employer or insurer over the reason-
leness of the amount charged for a prescription drug dispensed

the pharmacist or practitioner dispensing the prescription s : >
dispense the specific brand name drug as requested. If a spedfier sub. (2) for outpatient use by an injured employee who

brand name drug is dispensed under this paragraph, the empl&{@ifs benefits under this chapter.
or insurer and the employee shall share the cost of the prescriptiofo) An employer or insurer that disputes the reasonableness of
as follows: the amount charged for a prescription drug dispensed under sub.
1. The employer or insurer shall be liable in an amount eqi@) for outpatient use by an injured employee or the department
to the average wholesale price, as determined under sub. (3) (&ynder sub. (4) (b) or s. 102.16 (1m) (c) or 102.18 (1) (bg) 3. shall
of the lowest—priced drug product equivalent that the pharmadpvide, within 30 days after receiving a completed bill for the
or practitioner has in stock on the day on which the brand naRigscription drug, notice to the pharmacist or practitioner that the
drug isdispensed, plus the dispensing fee under sub. (3) (a) 2. &Rarge is being disputed. After receiving notice under this para-
any applicable taxes under sub. (3) (a) 3. that would be payablegisph orunder sub. (4) (b) or s. 102.16 (1m) (c) or 102.18 (1) (bg)
that drug product equivalent. 1. that a prescription drug charge is being disputed, a pharmacist
2. The employee shall be liable in an amount equal to the d@f-Practitioner may not collect the disputed charge from, or bring
ference between the amount for which the employer or insureffs action for collection of the disputed charge against, the
liable under subd. 1. and an amount equal to the average wholeSKloyee who received the prescription drug.
price, as determined under sub. (3) (a) 1., of the brand name dru¢c) A pharmacist or practitioner that receives notice under par.
on the day on which the brand name drug is dispensed, plus @)ythat the reasonableness of the amount charged for a prescrip-
applicabletaxes under sub. (3) (a) 3. that are payable for that braiwh drug dispensed under sub. (2)datpatient use by an injured
name drug. employee is in dispute shall file the dispute with the department
(3) LIABILITY OFEMPLOYERORINSURER. (a) The liability of an within 6 months after receiving that notice.
employer or insurer for the cost of a prescription drug dispensed(d) The department shall deny payment of a prescription drug
undersub. (2) for outpatient use by an injured employee is limitegharge that the department determines under this subsection to be
to the sum of all of the following: unreasonable. A pharmacist or practitioner and an employer or
1. The average wholesale price of the prescription drug asrifurer that are parties to a dispute under this subsection over the
the date on which the prescription drug is dispensed, as quoterkésonableness of a prescription drug charge are bound by the
the Drug Topics Red Book, published by Medical Economigiepartment's determination under this subsection on the reason-
Company, Inc. or its successor. ableness of the disputed charge, unless that determination is set
2. Adispensing fee of $3 per prescription order, which shalside on judicial review as provided in par. (e).
be payable for all prescription drugs dispensed under sub. (2)e) Within 30 days after a determination under this subsection,
regardless of the location from which the prescrlptlon C_irug IS dtﬁ-e department may set aside' reverse, or mod|fy the determina-
pensed, but which shall be payable only to a pharmacist who gign for any reason that the department considers sufficient.

penses the prescription drug. . Within 60 days after a determination under this subsection, the
3. Any state or federal taxes that may be applicable to the pdepartmentay set aside, reverse, or modify the determination on
scription drug dispensed. grounds of mistake. A pharmacist, practitioner, employer, or

(b) In addition to the liability under par. (a), an employer ansurer that is aggrieved by a determination of the department
insurer isalso liable for reimbursement to an injured employee fainder this subsection may seek judicial review of that determina-
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tion in the same manner that compensation claims are reviewed7) (a) If an employee has a renewed period of temporary dis-
under s. 102.23. ability commencing more than 2 years after the date of injury and,
(5) NONPRESCRIPTIONDRUG PRODUCTS. The liability of an except as provided in par. (b), the employee returned to work for
employer or insurer for the cost of a nonprescription drug prod@gtleast 10 days preceding the renewed period of disability, pay-
used to treat an injured employee is limited to the usual and coent of compensation for the new period of disability shall be
tomary charge to the general public for the nonprescription drode as provided in par. (c).
product. (b) An employee need not return to work at least 10 days pre-
History: 2005 a. 172; 2007 a. 185. ceding aenewed period of temporary disability to obtain benefits
102.43 Weekly compensation schedule. If the injury under sub. (5) for rehabilitative training commenced more than 2

causes disability, andemnity shall be due as wages commencinears after the date of_injur_y. Benefits for rehabilitative training
the 4th calendar day from the commencement of the day %%all be made as provided in par._ ©). )

scheduledvork shift began, exclusive of Sundays only, excepting (¢) 1. Ifthe employee was entitled to maximum weekly bene-

where the employee works on Sunday, after the employee Iea%é@t the time of injury, payment for the renewed temporary dis-

work asthe result of the injury’ and shall be payab|e Week|y ther@bl'lty or the rehabilitative training shall be at the maximum rate

after, during sch disability. If the disability exists after 7 calendain effect at the commencement of the new period.

days from the date the employee leaves work as a result of the2. If the employee was entitled to less than the maximum rate,
injury and only if it so exists, indemnity shall also be due and payre employee shall receive the same proportion of the maximum
able for the first 3 calendar days, exclusive of Sundays onlyhich is in efect at the time of the commencement of the renewed
excepting where the employee works on Sunday. Said weegbtiod or the rehabilitative training as the employee’s actual rate

indemnity shall be as follows: _ at the time of injury bore to the maximum rate in effect at that time.
(1) If the injury causes total disability, two-thirds of the aver- 3. For an employee who is receiving rehabilitative training,
age weekly earnings during such disability. a holiday break, semester break or other, similar scheduled inter-

(2) If the injury causes partial disability, during the partial disruption in acourse of instruction does not commence a new period

ability, such proportion of the weekly indemnity rate for total dissf rehabilitative training under this paragraph.
ability asthe actual wage loss of the injured employee bears to the,

o ; . =9 (8) During acompulsory vacation period scheduled in accord-
injured employee’s average weekly wagthattime of the injury. ance with a collective bargaining agreement:

(3) If the disability caused by the injury is at times total and at (2) Regardless of whether the employee’s healing period has

timespartial, the weekly indemnity during each total or partial dis- ded | i Ki diatelv before th |
ability shall be in accordance with subs. (1) and (2), respective yiaed, no employee at work Immediately belore the compulsory
cation period may receive a temporary total disability benefit

(4) If the disability period involves a fractional week, indem - : : :
nity shall be paid for each day of such week, except Sundays ofg rpllr]OJ;g sustained while engaged in employment for that

at the rate of one-sixth of the weekly indemnity. b | . ial disability b
(5) Temporary disability, during which compensation shall bﬁ (b) An employee receiving temporary partial disability bene-

payable for loss of earnings, shall include such period as ma its.immediately before the compulsory vacation period for injury

reasonably required for training in the use of artificial membef&Stained while engaged in employment for that employer shall
and appliances. Except as provided in s. 102.61 (1g), temporc@ftinue to receive those benefits.
disability shall also include such period as the employee may be(9) Temporary disability, during which compensation shall be
receivinginstruction pursuant to s. 102.61 (1) or (Im@mporary payable for loss of earnings, shall include the period during which
disability on account of receiving instruction of the latter naturen employee could return to a restricted type of work during the
and not otherwise resulting from the injury, shall not be in excdssaling period, unless any of the following apply:
of 80 weeks. Such 80-week limitation does not apply to tempo-(a) Suitable employment that is within the physical and mental
rary disability benefits under this section, travel or maintenanggitations of the employee is furnished to the employee by the
expense under s. 102.61 (1), or private rehabilitation counselg;]gpmyer or somether employer. For purposes of this paragraph,
or rehabilitative training costs under s. 102.61 (1m) if the depafiihe employer or some other employer makes a good faith offer
ment determines that additional trainingvisranted. The neces- ¢ g itable employment that is within the physical and mental lim-
sity for additional training as authorized by the department for aiions of the employee and if the employee refuses without rea-
employee shall be subject to periodic review and reevaluatio onable cause to accept that offer, the employee is considered to
(6) (a) Except as provided in par. (b), no sick leave be”‘?fgaveretumed to work as of the date of the offer at the earnings that
provided in connection with other employment or wages receiv employee would have received but for the refusal. In case of
. . . Ydispute as to the extent of an employee’s physical or mental limi-
occurred may.be considered in computing actual wage Ipss fr&mons or as to what employment is suitable within those limi-
the employer in whose employ the employee sustained 'njury,tations, the employee may file an application under s. 102.17 and
(b) Inthe case of an employee whose average weekly earniggsi 02 .17 to 102.26 shall apply.
are calculated under s. 102.11 (1) (a), wages received from othe(b) The employee’s employment with the employer has been
employment he]d by the Qmployee when the injury occurred shall ended or terminated due to the employee’s alleged commis-
_be considered in computing actual wage loss f_ro_m the emplp anp of a crime, the circumstances of F\)Nh)i/ch are s%bstantiall
in whose employ the employee sustained the injury as provi ted to that m lovment. and the emol has been char y d
in this paragraph. If an employee’s average weekly earnings gé€d 10 that empioyment, and the empioyee has been charge
calculated under s. 102.11 (1) (a), wages received from otMéh the commission of that crime. If the employee is not found
employment held by the employee when the injury occurred sHamilty of t_he crime, compensation for temporary disability shall be
be offset against those average weekly earnings and not agdiayable in full.
the employee’s actual earnings in the employment in which the(c) The employee’s employment with the employer has been
employee was engaged at the time of the injury. suspended or terminated due to the employee’s violation of the
(c) Wages received from the employer in whose employ tRgployer’s policy concerning employee drug use during the
employee sustained injury or from other employment obtaingeériod wherthe employee could return to a restricted type of work
afterthe injury occurred shall be considered in computing benefitsringthe healing period. Compensation for temporary disability
for temporary disability. may be denied under this paragraph only if prior to the date of
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injury the employer’s policy concerning employee drug use waslemnity shall be in addition to compensation for the healing
established in writing and regularly enforced by the employerperiod and shall be for the period that the employee may live, not

History: 1971 c. 148; 1973 c. 150; 1975 c. 147; 1977 c. 195; 1979 c. 278; 1988exceed 1,000 weeks.

a. 98; 1985 a. 83; 1987 a. 179; 1993 a. 370, 492; 1995 a. 225, 413; 2001 a. 37; 200 L
a. 172. (54) Where the permanent disability is covered by ss. 102.52,

Committee Note, 1971Employees who have two jobs who have been injured 402.53 and 102.55, such sections shall govern; provided, that in

one of them have in some cases been made totally disabled for work at either job. §ifkcase shall the percentage of permanent total disability be taken
leave benefits from the other employer has suspended eligibility for compensan?%érg]ore than 100 per cent.

has reduced compensation even though the employee suffered a wage loss.

considered to be inequitable. Sick leave benefits from the employer where injury (5) In cases where it is determined that periodic benefits
?rgfﬁZﬁ‘;’hag‘intg,§§eﬁ°?§:ﬁ%’$f;2]° wever, in determining eligibility for compensatign, e by the federal social security act are paid to the employee

Under ss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extend R@rause of disability, the benefits payable under this chapter shall
porary disability, travel expense, and maintenance costs beyond 40 weeks if agdi-reduced as follows:

tional training is warranted. Beloit Corp. v. State, 152 Wis. 2d 579, 449 N.W.2d 299 .
(Ct. App. 19%9). P (@) For each dollar that the total monthly benefits payable

thTthe phrasle “if the injury ctaglstezstdi_sabilitxg is itnterpreted intlight of tzi,“aSJS” rulander this chapter, excluding attorney fees and costs, plus the
at an employee’s susceptibility to injury due to a pre-existing condition does : ; ; ; i
relievethe employer from liability|TW Deltar v. LIRC, 226 Wis. 2d 11, 593 N.W.2d ?ﬁbmhly benefits payable under th,e social security act for d,lsab”
908 (Ct. App. 1999), 98-2912. ity exceed 80% of the employee’s average current earnings as
The “a_sti_S” rule gfg_pliesltto delays in "ET“TG{" é){ 2 \t/vork-related injur%(tf%utseg@etermined byhe social security administration, the benefits pay-

a pre—existing condition. It was reasonable to find that a woman was entitled to f
fits for the period she was unable to undergo surgery to repair a work-related in e under this ch_apter shall be reduced by the same amount so
due to the threat that anesthesia would cause harm to her pre-existing pregndh@tthe total benefits payable shall not exceed 80% of the employ-
'Twhgggg;;’-s'é'czﬁtﬁzﬂié’l’ﬁhggr11'133342‘-(‘2;-%?50&(&%9?& égfgg'tgr?];%?;fyaeis average current earnings. However, no total benefit payable
ability benefits paid under sub. (5) during the period that the worker is engaged Blder thischapter and under the federal SOC|a_| security act may be
vocational rehabilitation program ‘as described in s. 102.61. Michels Pipeline Coeduced to an amount less than the benefit payable under this
struction v. Labor And Industry Review Commission, 2008 WI App 55, _ Wis. ?éhapter
750 N.w.2d 485, 07-0607. ' ) ) )

(b) No reduction under this section shall be made because of

102.44 Maximum limitations. ~ Section 102.43 shall be sub-an increase granted by the social security administration as a cost
ject to the following limitations: of living adjustment.

(1) Notwithstandingany other provision of this chapter, every (c) Failure of the employee, except for excusable neglect, to
employee who is receiving compensation under this chapter fgport social security disability payments within 30 days after
permanent total disability or continuous temporary total disabiliyyritten request shall allow the employer or insurance carrier to
more than 24 months after the date of injury resulting from &&duce weekly compensation benefits payable under this chapter
injury which occurred prior to January 1, 1993, shall receive supy 75%. Compensation benefits otherwise payable shall be reim-
plemental benefits which shall be payable in the first instance Ipyrsed to the employee after reporting.
the employer or the employer’s insurance carrier, or in the case o{d) The employer or insurance carrier making such reduction
benefits payable to an employee under s. 102.66, shall be paictil rgoort to the department the reduction and as requested by the
the department out of the fund created under s. 10Zl&&se sup- department, furnish to the department satisfactory proof of the
plemental benefitshall be paid only for weeks of disability occurbasis for the reduction.
ring after January 1, 1995, and shall continue during the period ofe) The reduction prescribed by this section shall be allowed
such total disability subsequent to that date. only as to payments made on or after July 1, 1980, and shall be

(@) If such employee is receiving the maximum weekly benesmputed orthe basis of payments made for temporary total, tem-
fits in effect at the time of the injury, the supplemental benefit fpiorary partial, permanent total and permanent partial disability.

a week of disability occurring after April 1, 2008, shall be an (f) No reduction shall take into account payments made under
amount which, when added to the regular benefit established §Qs social security act to dependents of an employee.

the case, shall equal $4.50' . o (6) (&) Where an injured employee claiming compensation
(b) If such employee is receiving a weekly benefit which is legsy isability under sub. (2) or (3) has returned to work for the
than the maximum benefit which was in effect on the date of tag,pjoyerfor whom he or she worked at the time of the injury, the
injury, the supplemental benefit for a week of disability occurringermanent disability award shall be based upon the physical limi-
after April 1, 2008, shall be an amount sufficient to bring the to tions resulting from the injury without regard to loss of earning

weekly benefits to the same proportion of $450 as the employegsacity unless the actual wage loss in comparison with earnings
weekly benefit bears to the maximum in effect on the date &fihe time of injury equals or exceeds 15%.

injury. . . . (b) If, during the period set forth in s. 102.17 (4) the employ-

bursement for each such case from the fund established bynSitations prevent his or her continuing in such employment, or
102.65, commencing one year from the date of the first such PA¥during such period a wage loss of 15% or more occurs the

ment and annually thereafter while such payments contini@yartment may reopen any award and make a redetermination
Claims for such reimbursement shall be approved by the depﬁg(-mg into account loss of earning capacity.

ment.
(2) In case of permanent total disability aggregate indemnigy,
shall be weekly indemnity for the period that the employee may

live. Total impairment for industrial use of both eyes, or the loss d) The determinati f | hall not take int t
of both arms at or near the shoulder, or of both legs at or near th&d) The determination of wage loss shall not take into accoun

hip, or ofone arm at the shoulder and one leg at the hip, constit 8y period during which benefits are paid under ch. 108.

permanent total disability. This enumeration is not exclusive, but(€) For the purpose of determining wage loss, payment of
in other cases the department shall find the facts. benefits for permanent partial disability shall not be considered

(3) For permanent partial disability not covered by ss. 102.§8yment of wages. _ S
to 102.56, the aggregate number of weeks of indemnity shall beaff) Wage loss shall be determined on wages, as defined in s.
suchrelation to 1,000 weeks as the nature of the injury bears to df2.11. Percentage of wage loss shall be calculated on the basis
causing permanent total disability and shall be payable at the @ft@ctual average wages over a period of at least 13 weeks.
of two—thirds of the average weekly earnings of the employee, the(g) For purposes of this subsection, if the employer in good
earnings to be computed as provided in s. 102.11. The wedklgh makes an offer of employment which is refused by the

(c) The determination of wage loss shall not take into account
y period during which benefits are payable for temporary dis-
ility.
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employee without reasonable cause, the employee is considerfegrimary compensation for total disability or death benefit as
to have returned to work with the earnings the employee wouwdcruing from the employee’s or dependent’s 18th birthday.
have received had it not been for the refusal. History: 1973 c. 150; 1993 a. 492.
(h) In all cases of permanent partial disability not coverede%f)%46 Death benefit. Where death proximately results from
i injury and the deceased leaves a person wholly dependent
imposed by the physical limitations Pon him or her for support, the death benefit shall equal 4 times
History: 1971 c. 148; 1973 c. 150; 1975 c. 147 ss. 33, 54, 57; 1975 c. 199; 1{y5 Or her average annual earnings, but when added to the disabil-

c. 195; 1979 c. 278; 1981 c. 92; 1983 a. 98: 1991 a. 85; 1995 a. 117; 2001 a. 37; EdpErdemnity paid and due at the time of death, shall not exceed
a. 144; 2005 a. 172; 2007 a. 185. two—thirds of weekly wage for the number of weeks set out in s.
Cross Reference:See also ss. DWD 80.32, 80.34, and 80.50, Wis. adm. code} 02 .44 (3)
Committee Note, 1971Employees who are totally disabled receive compensa- History: 1979 c. 278; 1981 c. 92.

tion atthe wage level and the compensation rate in effect as of the date of their inju - ) ;
This is an average of approximately $45.90 per week for the employees who aréeath benefits under the worker’s compensation law. Fortune. WBB Apr. 1987.

injuredprevious to February 1, 1970. The intent is to provide for payment of supple-. . .
mental benefits; for example, an employee who was injured in October 1951 df2.47 Death benefit, continued. If death occurs to an
earning wages in excess of the maximum of $52.86 is receiving $37 a week for t@red emp|0yee other than as a proximate result of the injur‘y7

disability. This employee will receive supplemental benefits of $42 a week to bri : [P B - .
the total up to $79, which was the maximum February 1, 1970. An employee inju fore disability indemnity ceases, death benefit and burial

in October 1951 with a wage of $26.43 has been receiving $18.50 per week for 8tpense allowance shall be as follows:

disability. This is 50% of the maximum in effect in October 1951. Such employee o ; el
will receive supplemental benefits of $21 a week to bring the total up to $39.50, whi h(l) Where the injury proximately causes permanent total dis

is 50% of the maximum in effect February 1, 1970. Itis not intended that any deadility, they shall be the same as if the injury had caused death,
benefit payment be affected by this section. [Bill 371-A] except that the burial expense allowance shall be included in the
The department must disregard total loss of earning capacity in the case of a fedang subject to the limitation stated in s. 102.46. The amount

tive scheduled injury. Mednicoff v. DILHR, 54 Wis. 2d 7, 194 N.W.2d 670 (1972), ilabl hall b lied t d burial bef .
The “odd-lot” doctrine is a part of Wisconsin law. It provides that if a claimal vallable shall be applied towar urial eéxpense before any IS

makes a prima facie case that he or she was injured in an industrial accident appliedtoward death benefit. If there are no SUI’_ViViﬂg depe_znder)ts

beca}use athu?rf], ade, gduce}ﬂoﬂ and Cﬁ]pictﬂ# 'SIU_“ab'et to secure Cobfr“nur']f_‘f? gta"t'hb amount payable to dependents shall be paid, as provided in s.

employment, the burden of showing that the claimant is employable shifts to

Smplover. Balczewsid v DILHR, 76 Wis. 20 467, 251 Now 24 704 (177, 102.49 (5) (b), o the fund created under s. 102.65. .
Sub. (6) (a) includes only wage loss suffered at the employment where the injury(2) Where the injury proximately causes permanent partial

occurred and does not include wage loss from a second job. Ruff v. LIRC, 159 ili i i i

20 239, 464 NW.2d 56 (Ct. App. 1950). ard fineral Sxpenses, ot 4 exceed the amom speciied in &
LIRC exceeded its authority when it ordered temporary total disability paymeark‘ p. . R . p '

for an indefinite future period. Such payments are not authorized for the period a#B2.50. Any remaining sum shall be paid to dependents, as pro-

a medical condition has stabilized and before the employee undergoes surgery. @tfed in this section and ss. 102.46 and 102.48, and there is no

' Sub. (8 recires apporonment between scheduled and imscheduled ingl2IITY Or any other payments. All computations under this sub-
when both contribute to permanent total disabilitgss of earning capacity may not Sg%uon shall take into consideration the present value of future

be awarded for scheduled injuries. Langhus v. LIRC, 206 Wis. 2d 494, 557 N.wayments. If there are no surviving dependents the amount pay-
450 (Ct. App. 1996), 96-0622. o aple to dependents shall be paid, as provided in s. 102.49 (5) (b),

In order for sub. (6) (b) to apply, the physical limitations must be from an unsched-
uled injury.  Mireles v LIRG . 236 Wis. 3d 53, 593 N-W.2d 859 (Ct. App. 1099J0 the fund created under s. 102.65.

98-1607. History: 1971 c. 148; 1977 c. 195; 1983 a. 98; 1987 a. 179.

Sub.(2) governs the permanent total disability indemnity. “Other cases” of disabil-When a deceased worker dies before the level of permanent partial disability is
ity under sub. (2) may include a combination of scheduled and unscheduled injugssablished, the dependent’s death benefit is not wiped out. “Unaccrued compensa-
Mireles v. LIRC, 2000 WI 96, 237 Wis. 2d 69, 613 N.W.2d 875, 98-1607. tion” under sub. (2) is compensation that has not become due, or compensation for

Sub.(6) (b) allows the department to reopen an award to account for loss of earnidigch a claim is not yet enforceable. It is not limited to compensation awarded but
capacity from an unscheduled injury, even if a scheduled injury causes the termired-yet paid. Edward Brothers, Inc. v. LIRC, 2007 WI App 128, 300 Wis. 2d 638, 731
tion of employment. Mireles v. LIRC, 2000 WI 96, 237 Wis. 2d 69, 613 N.W.2d 875|.W.2d 302, 06-2398.

98-1607.

Sub. (2) allows the awarding of permanent total disability that results from a cop92.475 Death benefit: law enforcement and correc-
bination of scheduled and unscheduled injuries, provided that the applicant es, !

lishesthat a clear, ascertainable portion of the disability is attributable to the unscht nal officers, fire ﬁghter_s, rescue Squad members, div-

uledinjury or injuries. Secura Insurance v. LIRC, 2000 WI App 237, 239 Wis. 2d 315)g team members, national or state guard members

622 ga%éﬂtﬁi%o?%&i?egd to present evidence of a job search as part of prima fand emergency management personnel. (1) SpeciAL

case of odd—-lot unemployability, provided the claimant shows that because of EF|T_- If the d_eceas_ed _employee is a law enforcement ofﬁg:er,
injury and otheBalczewskfactors such as age, education, capacity, and training, B@rrectional officer, fire fighter, rescue squad member, diving

or she is unable to secure continuing, gainful employment. If the claimant is withiga mmember. national guard member or state defense force mem-
the odd-lot category, it falls to the employer to rebut the prima facie case by demon- !

strating that the claimant is employable and that jobs exist for him or her. Beech&f ON State aCtiV.e duty as described in s. 102.07 (9) orif a
V. #lthk:), 2é>o4 xw Sﬁ!ﬁﬂfs w|s'.1 2d|1_36, 682 l\rl1.W.2d I29, Ozéé‘réfzz' s ab deceased person is an employee or volunteer performing emer-
eburden that shifts from the claimant to the employer ul ewskis a bur- it i _

den of persuasion, but only as to the sub-issue of whether a job exists that the clai%grq(:y mana.gement activities u.ndbr.166 dunng a state of emer

can do. The burden of persuasion on the other aspects of the claimant's case folJ&ICY OF @ circumstance described in s. 166.04, who sustained an

manent total disability benefits remains, as always, with the claimant. Beecheagcidental injury while performing services growing out of and

LIRC, 2004 WI 88, 273 Wis. 2d 136, 682 N.W.2d 29, 02-1582. L i\ g i
Thesocial security offset under sub. (5) may be used to reduce temporary disabl| i idental tothat employment or volunteer activity so that benefits

benefits paid under s. 102.43 (5) during the period that the worker is engaged @@ payable under s. 102.46 or 102.47 (1), the department shall

vocational rehabilitation program as described in s. 102.61. Michels Pipeline Compucher and pay from the appropriation under s. 20.445 (1) (aa)

struction v. Labor And Industry Review Commission, 2008 WI App 55, _ Wi 0 ; ;
2d_ . 750 N.W.2d 485, 07-0607. & sum equal to 75% of the primary death benefit as of the date of

Payment of the supplemental benefit of 102.44 (1) is not precluded to former segath, but not less than $50,000 to the persons WhO”y dependent
employees byrt. IV, s. 26. The second injury fund is not impressed with a construcipon the deceased. For purposes of this subsection, dependency

tévg.‘ntrggt which prevents its use for payment of such supplemental benefits. 62 Adig|| be determined under ss. 102.49 and 102.51.

o (2) PayMENTS TODEPENDENTS. (@) If there are more than 4 per-
102.45 Benefits payable to minors; how paid. Com- Sons who are wholly dependent upon the deceased employee an
pensation and death benefit payable to an employee or depeng@fitional benefit of $2,000 shall be paid for each dependent in
who was a minor when trenployee’s or dependent’s right begar§Xcess of 4.
to accrue, may, in the discretion of the department, be ordered paifb) If there is more than one person who is wholly dependent
to a bank, trust company, trustee, parent or guardian, for the ugen the deceased employee, the benefits under this section shall
of such employee or dependent as may be found best calcul@@dpportioned between such dependents on the same propor-
to conserve the employee’s or dependent's interests. Stiehal basis as the primary death benefit.
employee or dependent shall be entitled to receive payments, irffc) Notwithstanding sub. (1), if there are partial dependents of
the aggregate, at a rate not less than that applicable to paymimsdeceased employee who are entitled to benefits under s.

ss. 102.52 to 102.56, whether or not the employee has return
work, the permanent partial disability shall not be less than t

Text from the 2007-08 Wis. Stats. database updated by the Legislative Reference Bureau. Only printed statutes are certified
unders. 35.18 (2), stats. Statutory changes ef fective prior to 1-1-09 are printed as if currently in effect. Statutory changes effec-
tive on or after 1-1-09 are designated by NOTES. Report errors at (608) 266-3561, FAX 264-6948, http://www.le-
gis.state.wi.us/rsb/stats.html



Electronic reproduction of 2007-08 Wis. Stats. database, updated and current through Dec. 1, 2008.
Updated 07-08 Wis. Stats. Database 38
102.475 WORKER'S COMPENSATION Not certified under s. 35.18 (2), stats.

102.48, they shall be entitled to such portion of the benefit detdrately preceding the deceased employee’s death, whichever
mined under sub. (1) that their partial dependency benefit bearartwount is the greater. In no event shall the aggregate benefits in
the primary benefit payable to one wholly dependent upon thech case exceed the amount which would accrue to a person
deceased. No payment to a partial dependent shall be less #udelyand wholly dependent. Where there is more than one partial
$1,000. dependent the weekly benefit shall be apportioned according to
(3) DispuTEs. In case of dispute, dependents may file applicieir relative dependency. The term “support” as used in ss.
tions agprovided in s. 102.17, and ss. 102.17 to 102.27 shall apgl§2.42 to 102.63 shall include contributions to the capital fund of
In such case, if the claim for a primary death benefit is compithe dependents, for their necessary comfort.
mised, any claim under this section shall be compromised on thg3) A death benefit, other than burial expenses, except as
same proportional basis. The attorney general shall represenigiierwise provided, shall be paid in weekly installments corre-

interests of the state in case of such dispute. sponding in amount to two-thirds of the weekly earnings of the
(5) MiNors. Benefits due to minors under this section may mployee, until otherwise ordered by the department.
paid as provided in s. 102.45. History: 1975 c. 147; 1979 c. 278; 1989 a. 64; 1993 a. 492.

(6) ProOF. In administering this section the department may C'0sS Reference:See also's. DWD 80.46, Wis. adm. code.

require reasonable proof of birth, marriage, relationship or dep(iré-z 49 Additional death benefit for children. state

dency. fund. (1) Where the beneficiary under s. 102.46 or 102.47 (1)
(7) NOT TO AFFECTOTHERRIGHTS,BENEFITSOR COMPENSATION. 5 the wife or hushand of the deceased employee and is wholly
The compensation provided for in this section is in addition to, ag@pendent for support, an additional death benefit shall be paid
not exclusive of, any pension rights, death benefits or other coyin the funds provided by sub. (5) for each child by their mar-
pensation otherwise payable by law. riage who is living at the time of the death of the employee, and
(8) DEerINITIONS. As used in this section: who is likewise wholly dependent upon the employee for support.
(a) “Correctional officer” means any person employed by tt&uch payment shall commence at the time that primary death
state or any political subdivision as a guard or officer whose primenefit payments are completed, or if advancement of compensa-
cipal duties are supervision and discipline of inmates at a petiah has been paid at the time when payments would normally
institution, prison, jail, house of correction or other place of penfadve been completed. Payments shall continue at the rate of 10%

detention. of the surviving parent's weekly indemnity until the child’s 18th
(am) “Diving team member” means a member of a legalBjirthday. If the child is physically or mentally incapacitateth
organized diving team. payments may beontinued beyond the 18th birthday but the pay-

(b) “Fire fighter” means any person employed by the state €Nts may not continue for more than a total of 15 years.
any political subdivision as a member or officer of a fire depart- (2) A child lawfully adopted by the deceased employee and
ment or a member of a volunteer department, including the stéte surviving spouse, prior to the time of the injury, and a child not
fire marshal and deputies. the deceased employee’s own by birth or adoption but living with
(c) “Law enforcement diter” means any person employed bghe deceased employee as a member of the deceased employee’s
the state or any political subdivision for the purpose of detectifgjNily atthe time of the injury shall for the purpose of this section
and preventing crime and enforcing laws or ordinances and witaken as a child by their marriage.
is authorized to make arrests for violations of the laws or ordi- (3) If the employee leaves a spouse wholly dependent and also
nances the person is employed to enforce, whether that enfoecehild by a former marriage or adoption, likewise wholly depen-
ment authority extends to all laws or ordinances or is limited dent,aggregate benefits shall be the same in amount as if the child

specific laws or ordinances. were the c;hild of the surviving spouse, and the entire benefit shall
(d) “Political subdivision” includes counties, municipalitied?e apportioned to the dependents in the amounts that the depart-
and municipal corporations. mentshall determine to be just, considering the ages of the depen-

(dm) “Rescue squad member” means a member of a Ieg§| ts and other factors bearing on dependency. The benefit
organized rescue squad. awarded tdhe surviving spouse shall not exceed 4 times the aver-
(e) “State” means the state of Wisconsin and its departmer"f}g,e annual earnings of the deceased employee.

divisions, boards, bureaus, commissions, authorities and college§4) Dependency of any child for the purposes of this section
and universities. hall be determined according to s. 102.51 (1), in like manner as

History: 1975 c. 274, 421; 1977 c. 29 ss. 1029m to 1029s, 1650; 1977 c. 48, 2y@uld be done if there was no surviving dependent parent.
418; 1979 ¢. 110 s. 60 (11); 1979 c. 221; 1981 c. 325; 1983 a. 98, 189; 1985 a. 29 o g
1987 a. 63; 1991 a. 85; 1993 a. 81. 1995 a. 247: 1999 a. 14. (5) (&) In each case of injury resulting in death, the employer
or insurer shall pay into the state treasury the sum of $20,000.

102.48 Death benefit, continued.  If no person who sur-  (b) In addition to the payment required under par. (a), in each
vives the deceased employee is wholly dependent upon €§&e of injury resulting in death leaving no person dependent for
deceased employee for support, partial dependency and d&&pport, the employer or insurer shall pay into the state treasury
benefits therefor shall be as follows: the amount of the death benefit otherwise payable, minus any pay-
(1) An unestranged surviving parent or parents to whose st ent made under s. 102.48 (1), in 5 equal annual installments with
port the deceased has contributed less than $500 in the 52 wédkdirst installment due as of the date of death. .
nextpreceding the injury causing death shall receive a death bene(c) In addition to the payment required under par. (a), in each
fit of $6,500. If the parents are not living together, the departméase of injury resulting in death, leaving one or more persons par-
shalldivide this sum in such proportion as it deems to be just, cdiglly dependent for suppothe employer or insurer shall pay into
sidering their ages and other facts bearing on dependency. the state treasury an amount which, when added to the sums paid
(2) In all other cases the death benefit shall be such sum asgh® be paid on account of partial dependency and under s. 102.48
department shall determine to represent fairly and justly the aid} shall equal the death benefit payable to a person wholly
support which the dependent might reasonably have anticipa#&fpendent.
from the deceased employee but for the injury. To establish antici-(d) The payment into the state treasury shall be made in all such
pation of support and dependency, it shall not be essential thatd&ges regardless of whether the dependents or personal represen-
deceaseeémployee made any contribution to support. The aggttedives of the deceased employee commence action against a 3rd
gate benefits in such case shall not exceed twice the averpgey under s. 102.29. If the payment is not made within 20 days
annualearnings of the deceased; or 4 times the contributions of #fter the department makes request therefor, any sum payable
deceased tthe support of such dependents during the year imnshall bear interest at the rate of 7% per year.
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(e) The adjustments in liability provided in ss. 102.57, 102.58ivided between such dependents in such proportion as the depart-
and 102.60 do not apply to payments made under this sectioment shall determine to be just, considering their ages and other

(6) The department may award the additional benefits payab#6ts bearing on such dependency.
under this section to the surviving parent of the child, to the child’s (4) DEPENDENCYAS OF THE DATE OF DEATH. Questions as to
guardian or to such other person, bank or trust company for tieo is a dependent and the extent of his or her dependency shall
child’s use as may be found best calculated to conserve the intebestletermined as of the date of the death of the employee, and the
of the child. In the case of death of a child while benefits are stlkpendent’s right to any death benefit becomes fixed at that time,
payable there shall be paid the reasonable expense for burial regardless of any subsequent change in conditions. The death

exceeding $1,500. benefit shall be directly recoverable by and payable to the depen-
(7) All payments received under this section shall be depdients entitled thereto or their legal guardians or trustees. In case
ited in the fund established by s. 102.65. of the death of a dependent whose right to a death benefit has thus

History: 1971 c. 260 s. 92 (4); 1975 c. 147, 199; 1977 c. 195; 1979 c. 110 s.@come fixed, so much of the benefit as ie then unpaid is payable
(13);1979 c. 278, 355; 1985 a. 83; 1991 a. 85; 1993 a. 492; 1997 a. 253; 2003 a. fg4he dependent's persona| representatwes in gross, unless the

2005 a. 172. : ; . ;
Cross Reference: See also s, DWD 80.48, Wis. adm. code. departmentetermines that the unpaid benefit shall be reassigned,

Death benefits for dependent children are not increased by s. 102.57. Schwal#i@er sub. (6), and paid to any other dependent who is physically
DILHR, 72 Wis. 2d 217, 240 N.W.2d 173 (1976). or mentally incapacitated or a minor. A posthumous child is for
. the purpose of this subsection a dependent as of the date of death.
102.50 Burial expenses. In all cases where death of an (5) WHEN NOT INTERESTED. No dependent of an injured

employee proximately results from the injury the employer Qf,j,veeshall be deemed a party in interest to any proceeding by
insurer shall pay the reasonable expense for burial, not excee Hééjemployee for the enforcement of the employee’s claim for

$6,000. . . :
. compensatiomor with respect to the compromise thereof by such
H : 1971 c. 148; 1977 c. 195; 1 .83;1991 a. 85; 1 .117. ) v A
istory: 1971 c. 148; 1977 c. 1951985 a. 83, 1991 a. 85, 1995 a employee. A compromise of all liability entered into by an

102.51 Dependents. (1) WHo ARE. (@) The following per- employee is binding upon the employee’s dependents, except that
sons are entitled to death benefits as if they are solely and whéflyy dependent of a deceased employee may submit the compro-

dependent for support upon a deceased employee: mise for review under s. 102.16 (1). . ‘
1. Awife upon a husband with whom she is living at the time_(6) DIVISION AMONG DEPENDENTS. Benefits accruing to a
of his death. minor dependent child may be awarded to either parent in the dis-

2. A husband upon a wife with whom he is living at the tim@€tion of the department. Notwithstanding sub. (1), the depart-
of her death. ment may reassign the death benefit, in accordance with their

5. A chid under he age of 18 vears upon the paret wigEPeSite e NEreor ss betuesn o suiving spouse and i
whom he oshe is living at the time of the death of the parent, there (7) CERTAIN DEFENSEBARRED. In proceedings for the collec-

being no surviving dependent parent. ion of primary death benefit or burial expense it shall not be a

__4. Achild over the age of 18 years, but physically or mentalii.tanse that the applicant, either individually or as a partner or
incapacitated from earning, upon the parent with whom he or R mper was an employer of the deceased.

is living at the time of the death of the parent, there being N0 SUlyisiory: 1975 ¢, 94, 147; 1977 ¢, 195; 1981 c. 92; 1983 a. 98, 368; 1993 a. 112,
viving dependent parent. 492; 1995 a. 225; 1997 a. 253; 1999 a. 162.

(b) Where a dependent who is entitied to death benefits und gsstllfuer;%rjgl;et;s;eiI@ZﬁirSn.a?e\zl\élaiI?!Odiievryei.qiiwf.ycgsd:dependent under sub
this subsection survives the deceas?d employee, ?‘” other dep§Ntiaimants not falling within one of the classifications under sub. (2) (a) will not
dents shall be excluded. The charging of any portion of the sugelify for benefits, regardless of dependency in fact. Larson v. DILHR, 76 Wis. 2d

i i 252 N.w.2d 33 (1977).
port and maintenance of a child upon one of the parents, or & ub. (5) has no application to a claim for a death benefit because a death benefit

VOluntarY_ ContribUtion toward th_e support of a child b_y a parenaim is not an “employee’s claim for compensation.” While sub. (5) prohibits a
or an obligation to support a child by a parent constitutes livingpendentrom being a party to a worker’s claim for disability benefits, a dependent

; ithi H i ; claiming a death benefit is prosecuting only his or her own claim. Edward Brothers,
with any such parent within the meaning of this subsection. | \3T R =067 W1 App 128, 300 Wis. 2d 638, 731 N.W.2d 302, 06-2398.

(2) WHoARENOT. (@) No person shall be considered a depen- o
dent unless that person is a spouse, a divorced spouse who has0Z62 Permanent partial disability schedule. In cases
remarried or a lineal descendant, lineal ancestor, brother, sistenoluded in the following schedule of permanent partial disabili-
other member of the family, whether by blood or by adoption, tiésindemnity shall be paid for the healing period, and in addition,
the deceased employee. for the period specified, at the rate of two—thirds of the average
(b) If for 8 years or more prior to the date of injury a deceasegekly earnings of the employee, to be computed as provided in
employee has been a resident of the United States, it shall be 60402.11:
clusively presumed that no person who has remained a nonresi¢l) The loss of an arm at the shoulder, 500 weeks;
dentalien during that period is either totally or partially dependent (2) The loss of an arm at the elbow, 450 weeks;
upon the deceased employee for _support_. (3) The loss of a hand, 400 weeks;
cither totaly or partialy depondent on  deceased employea foi) T 1055 0f a palm where the thumb remains, 325 weeks,
support who cannot establish dependency by proving contri u_(5k) j’he loss of a thumb and the metacarpal bone thereof, 160
tions from the deceased employee by written evidence or tok XS, . -
of the transfer of money, such as drafts, letters of credit, microfilm (6) The loss of a thumb at the proximal joint, 120 weeks;
or other copies of paid share drafts, canceled checks, or receipt6/) The loss of a thumb at the distal joint, 50 weeks;
for the payment to any bank, express company, United States pogB8) The loss of all fingers on one hand at their proximal joints,
office, or other agency commercially engaged in the transfer 25 weeks;
funds from one country to another, for transmission of funds on(9) Losses of fingers on each hand as follows:
behalf ofsaid deceased employee to such nonresident alien cla|m(a) An index finger and the metacarpal bone thereof, 60 weeks:

ing dependency. This provision shall not be applicable unless th . ) . - |
employee has been continuously in the United States for at Iea%b) An index finger at the proximal joint, 50 weeks;

one year prior to his or her injury, and has been remuneratively(c) An index finger at the second joint, 30 weeks;
empioyed therein for at least 6 months. (d) Anindex finger at the distal joint, 12 weeks;

(3) DivISION AMONG DEPENDENTS. If there is more than one  (€) A middle finger and the metacarpal bone thereof, 45 weeks;
person wholly or partially dependent, the death benefit shall be(f) A middle finger at the proximal joint, 35 weeks;
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(g) A middle finger at the second joint, 20 weeks; to (9) or amputation of more than two-thirds of the distal joint of
(h) A middle finger at the distal joint, 8 weeks; a finger, the period for which indemnity is payable for that disabil-

(i) A ring finger and the metacarpal bone thereof, 26 weekiy or amputation is increased by 25%. This increase is in addition
() A ring finger at the proximal joint, 20 weeks: ' to any other increase payable under s. 102.53 but, for cases in

which an injury causes more than one permanent disability, the

(k) Aring finger at the second joint, 15 weeks; increase under this section shall be based on the periods specified
(L) Aring finger at the distal joint, 6 weeks; in s. 102.52 (1) to (9) for each disability and not on any increased
(m) A little finger and the metacarpal bone thereof, 28 weekseriod specified in s. 102.53.

(n) A little finger at the proximal joint, 22 weeks; History: 1993 a. 81.

(0) A little finger at the second joint, 16 weeks; 102.55 Application of schedules. (1) Whenever amputa-

(p) A little finger at the distal joint, 6 weeks; tion of a member is made between any 2 joints mentioned in the
(10) The loss of a leg at the hip joint, 500 weeks; schedule in s. 102.52 the determined loss and resultant indemnity
(11) The loss of a leg at the knee, 425 weeks; thereforshall bear such relation to the loss and indemnity applica-
(12) The loss of a foot at the ankle, 250 weeks; ble in case of amputation at the joint next nearer the body as such
(13) The loss of the great toe with the metatarsal bone therdBfUTy Pears to one of amputation at the joint nearer the body.

83 1/3 weeks; (2) For the purposes of this schedule permanent and complete
(14) Losses of toes on each foot as follows: f)haraly?is of any member shall be deemed equivalent to the loss

ereof.

(a) A great toe at the proximal joint, 25 weeks;
(b) A great toe at the distal joint, 12 weeks;
(c) The second toe with the metatarsal bone thereof, 25 we

(3) For all other injuries to the members of the body or its fac-
Ities which are specified in this schedule resulting in permanent
Sability, though the member be not actually severed or the fac-

(d) The second toe at the proximal joint, 8 weeks; ulty totally lost, compensation shall bear such relation to that
(e) The second toe at the second joint, 6 weeks; named irthis schedule as disabilities bear to the disabilities named
(f) The second toe at the distal joint, 4 weeks; in this schedule. Indemnity in such cases shall be determined by

(g) The third, fourth or little toe with the metatarsal bon?llowing weekly indemnity during the healing period resulting
thereof, 20 weeks: rom the injury and the percentage of permanent disability result-

(h) The third, fourth or little toe at the proximal joint, 6 weekd"9 thereafter as found by the department.
(i) The third, fourth or little toe at the second or distal joint, 402 555 Occupational deafness; definitions. (1) In this

weeks; _ _ ~_section:

(15) The loss of an eye by enucleation or evisceration, 275 (a) “Noise” means sound capable of producing occupational
weeks; o _ . deafness.

(16). Total impairment of one eye for industrial use, 250 (b) “Noisy employment” means employment in the perfor-
weeks; _ mance of which an employee is subjected to noise.
we(elk7s)' Total deafness from accident or sudden trauma, 330 ¢) “Occupational deafness” means permanent partial or per-

) manent total loss of hearing of one or both ears due to prolonged
(18) Total deafness of one ear from accident or suddefposure to noise in employment.

tri?STgill_ 51597v3v¢2e1k550._ 1675 o 147 1976 c. 278 (2) No benefits shall be payable for temporary total or tempo-
Cross I'?eference:See‘ also ss. DWD 80.32 and 80.50, Wis. adm. code. rary partlal dlsab'“ty unde( this chapter for loss of hea”ng due to
In a proceeding brought by an employee who suffered total deafness in one eRf@onged exposure to noise.

skull fracture, loss of taste and smell, facial paralysis, and periods of intermittent 3) An employee who because of occupational deafness is

headaches and dizziness, the department did not err in determining that the heari . .

loss was a scheduled disability under sub. (18), with a separate award for the ﬁé: sferred by_ his or her employer to other noisy employment and

tigr}al physical ?]ff?cts ofhthe dtleafness, rather thgnbcons(;dering the etr;ltire rz;ljngehofldﬁereby sustains actual wage loss shall be compensated at the rate

abilities as a whole. When a loss is recognized by and compensable under this i i i i

tion, the schedule therein is exclusive. Vande Zanté+#R Dept. 70 Wis. 2d 1086, ﬁﬁﬁwded Ins. 102'4;? .(2)’ no.t exc?a“dlng $7,000 in .th.e a,ggregate

236 N.W.2d 255 (1975). from all employers. “Time of injury”, “occurrence of injury”, and

The*loss of an arm at the shoulder” under sub. (1) includes injuries to the shouldefate of injury” in such case mean the date of wage loss.
Hagen v. LIRC, 210 Wis. 2d 12, 563 N.W.2d 454 (1997), 94-0374. (4) Subject to the limitations provided in this section, there
102.53 Multiple injury variations.  In case an injury causesshall be payable for total occupational deafness of one ear, 36

more than one permanent disability specified in ss. 102.44 %eks of compensation; for total occupational deafness of both

102.52 and 102.55, the period for which indemnity shall be pagarS: 216 weeks of compensation; and for partial occupational
able for each additional equal or lesser disability shall afness, compensation shall bear such relation to that named in

increased as follows: this section as disabilities bear to the maximum disabilities pro-
vided in this section. In cases covered by this subsection, “time

"o

(1) In the case of impairment of both eyes, by 200%. of injury”, “occurrence of injury”, or “date of injury” shall, at the

(2) In the case of disabilities on the same hand covered by,§tinn ofthe employee, be the date of occurrence of any of the fol-
102.52 (9), by 100% for the first equal or lesser disability and Pi%vling events tcﬁ) a?: erlnployee: ! Y

. SO
150% for the 2nd and Qrd _e_q_ual or lesser disabilities. (a) Transfer to nonnoisy employment by an employer whose
(3) In the case of disabilities on the same foot covered bye?nployment has caused occupational deafness;

0,

102.52 (14), by 20%. 0 (b) The last day actually worked before retiring, regardless of
(4) In all other cases, by 20%. _ vacation pay or time, sick leave or any other benefit to which the
(5) The aggregate result as computed by applying sub. (1), aftflployee is entitled;

the aggregate result for members on the same hand or foot as co ¢) Termination of the employer-employee relationship; or

puted by applying subs. (2) and (3), shall each be taken as a un . . )
for applying sub. (4) as between such units, and as between Sé“r:no)ntlﬁeslyom provided the layoff is complete and continuous for

units and each other disability. . ) . .
History: 1973 c. 150; 1979 c. 278. (5) No claim under sub. (4) may be filed until 7 consecutive

days of removal from noisy employment after the time of injury
102.54 Injury to dominant hand.  If an injury to an employ- except that under sub. (4) (d) the 7 consecutive days’ period may
ee’s dominant hand causes a disability specified in s. 102.52 ¢@éjnmence within the last 2 months of layoff.
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(6) The limitation provisions in this chapter shall controbody that are exposed in the normal course of employment. The
claims arising under this section. Such provisions shall run fratepartment shall also take into account the appearance of the dis-
the first date upon which claim may be filed, or from the date fijurement, its location, and the likelihood of its exposure in
subsequent death, provided that no claim shall accrue to ayupations for which the employee is suited.

dependent unless an award has been issued or hearing tests ha&g Notwithstandingsub. (1), if an employee who claims com-
beerll cond#cteg by a compéeftent med'cal specialist aft;e; E'Ei‘wsation under this section returnsvwk for the employer who
employee has been removed irom the noisy environment o rﬂployed the employee at the time of the injury at the same or a

period of 2 months. higher wage, the employee may not be compensated unless the

_(7) No payment shall be made to an employee under this Sgpyp|oyeeshows that he or she probably has lost or will lose wages
tion unless the employee shall have worked in noisy employmgiis 1o the disfigurement.

for a total period of at least 90 days for the employer from WhoMyigory. 1971 c. 148; 1977 c. 195: 1987 a. 179.
the employee claims compensation. LIRC's allowance of a disfigurement award based on a limp was a reasonable inter-

i li i i tation of this section. Nothing in sub. (1) limits disfigurement to amputations,
(8) An employer is liable for the entire OCCUDatlonal deafnegézrsand burns. LIRC&nterpretation comports with the manifest purpose of disfig-

to which h_is or her_ employment hfas contributed; but if preVioU%ment awards: to compensate an employee for potential wage loss resulting from
deafness is established by a hearing test or other competentdhative perceptions about a physical abnormality when those perceptions are not

dence, whether or not the employee was exposed to noise withfiiified byany corresponding functional limitations. County of Dane v. LIRC, 2007
the 2 months preceding such test, the employer is not liable Y3¢*PP 262, 306 Wis. 2d 830, 744 N.W.2d 613, 06-2695.
previousloss so established nor is the employer liable for any lo; . ) .
for which compensation has previously been paid or awarded.f82'5.65 . Toxic or hazardogs _Exposure, medical
. . . examination; conditions of liability. (1) When an
(9) Any amount paid to an employee under this section by aﬁb
¥

: - : loyee working subject to this chapter, as a result of exposure
employer shall be credited against compensation payable by ﬁiﬁ . ! . !
employer to such employee for occupational deafness under s e course of his or her employment over a period of time to

%1'0 or hazardous substances or conditions, develops any clini-
compensation from any or all employers for occupational de&f g oblse.rv.able abdnormallty or c%ndltlohn Wh'dﬂ’ on competent
ness than that provided in this section for total occupational de(r?"l‘? icalopinion, predisposes or renders the employ in any manner
ness. ( |ﬁerentlally susceptible to disability to such an extent_that itis
(10) No compensation may be paid for tinnitus unless a heg}gdwsable for the employee to continue employment involving

ing test demonstrates a compensable hearing loss other than ! expohsure ar|1d the emplg)gni IS dlsclhargsd from or ?eaSﬁs to
tus. For injuries occurring on or after January 1, 1992, no coffphtinue the employment, an wage 0SS by reason ot suc
pensation may be paid for tinnitus. Ischarge, or such cessation, the department may allow such sum

(11) Compensation under s. 102.66 for permanent partial df> it deems just as compensation therefor, not exceeding $13,000.
ability due to occupational deafness may be paid only if the | gsthe event a nondisabling condition may also be caused by toxic
of hearing exceeds 20% of binaural hearing loss. or hazardous exposure not related to employmentf and the

employee has a history of such exposure, compensation as pro-

(12) () An employer or the department is not liable for th\(ﬂded by this section shall not be allowed nor shall any other rem-

expense oény examination or test for hearing loss, any evaluati £ . . X .
: : : or loss of earning capacity. In case of such discharge prior
of such an exam or test, any medical treatment for mprovmg%#ya finding by the gepaﬁtmei/]t that it is inadvisable f%r ?he

restoringhearing, or any hearing aid to relieve the effect of heari ) . P
estonng g, or any g ore ¢to ployee to continue in such employment and if it is reasonably

loss unless it is determined that compensation for occupatio . AN
R P probable that continued exposure would result in disability, the

deafness is payable under sub. (3), (4), or (11). Iiafility of the employer who so discharges the employee is pri
(b) For a case of occupational deafness in which the date o e ; §
injury is on or after April 1, 2008, this subsection applies begin- ry, and the liability of the employer's insurer is secondary,

ning on that date. Notwithstanding ss. 102.03 (4) and 102.17>§‘3der the same procedure and to the same effect as provided by
for a case of occupational deafness in which the date of injur ist02.62. o
beforeApril 1, 2008, this subsection applies beginning on the date (2) Uponapplication of any employer or employee the depart-

(3) and (4). No employee shall in the aggregate receive gre

that is 6 years after April 1, 2008. ment may direct any employee of the employer or an employee
History: 1971 c. 148; 1973 c. 150; 1975 c. 147, 199, 200; 1977 c. 195; 1979¢N0, in the course of his or her employment, has been exposed to
278; 1981 c. 92; 1983 a. 98; 1985 a. 83; 1991 a. 85; 2007 a. 185. toxic or hazardous substances or conditions, to submit to

Cross Reference:See also s. DWD 80.25, Wis. adm. code. . . . .. .

Committee Note, 1971Where an employer discontinues a noisy operation an%xamInatlon by a physmlan or phySICIanS to be appomted by the
transfers the employees to nonnoisy employment, they have been unable to rkpartment tadetermine whether the employee has developed any
claim for occupational deafness until the conditions of sub. (b), (c) or (d) were bnormality or condition under sub. (1), and the degree thereof
The employee will now have the option of filing a claim at the time of transfer atr{%w . . o ! ’
current rate of compensation with a 2-1/2% reduction for each year of age over cost of the medical examination shall be borne by the person
or waiting until he meets the conditions of sub. (b), (c) or (d) when he may file claimaking application. The results of the examination shall be sub-

at the then—current rate of compensation with a 1/2% reduction for each year of i ; ;
over 50 [Bill 371-A] ffifted bythe physician to the department, which shall submit cop-

Itis a prerequisite for an award of benefits under sub. (10) that the employee ri2& Of the reports to the employer and employee, who shall have
have suffered some compensable hearing loss other than tinnitus; sub. (10) doeg(;)%‘ortunity to rebut the reports provided request therefor is made

require a compensable hearing loss in both ears or in a particular ear. General e e
ings Corporation v. LIRC, 152 Wis. 2d 631, 449 N.W.2d 619 (Ct. App. 1989). e department within 10 days from the mailing of the report to

Agencyinterpretation and application of sub. (8) is discussed. Harnischfeger cthe partit?S: The. department shall make its findi.ngs as t(? whether
poration v. LIRC, 196 Wis. 2d 650, 539 N.W.2d 335 (1995), 93-0947. or not it is inadvisable for the employee to continue in his or her

employment.

102.56 Disfigurement. (1) If an employee is SO perma- 3t oy amployee refuses to submit to the examination after
nently disfigured as to occasion potential wage loss, the dep%i}-

ment may allow such sum as it deems just as compensation th &itfrna%(giwﬁggﬁﬁleoo? g: ﬁ]n;’nmf,vrgbegtfgﬁﬂi?; ?I:eths?admegig_e
for, not exceeding the employee’s average annual earning ' y way '

defined in s. 102.11. In determining the potential for wage lo§g'Pl0yee’s right to compensation under this section shall be
and the sum awarded, the department shall take into accoun

age, education, training and previous experience and earnings of4) No payment shall be made to an employee under this sec-
the employee, the employee’s present occupation and earnifigs unless he or she shall have worked for a reasonable period of
and likelihood of future suitable occupational change. Considérme for the employer from whom he or she claims compensation
ation for disfigurement allowance is confined to those areas of fbe exposing him or her to toxic or hazardous conditions.
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(5) Payment of a benefit under this section to an employespresentative commences action against a 3rd party as provided
shall stop such employee from any further recovery whatsoewes. 102.29.

from any employer under this section. (3) All payments received under this section shall be depos-

History: 1977 c. 29, 195;1979¢.278. ited in the fund established by s. 102.65.
Sub. (1) requires that an employee’s termination be connected to the employmeRlisiory: 1971 c. 148; 1971 c. 260 s. 92 (4); 1973 c. 150; 1975 c. 147; 1977 c. 195;
that caused the susceptibility to disease. General Castings Corp. v. Winstead, C. 92:1985 a. 83, 173 1987 a. 179: 2001 a. 37: 2003 a. 144- 2005 a. 172.

Wis. 2d 752, 457 N.W.2d 557 (Ct. App. 1990). Cross Reference:See also s. DWD 80.68, Wis. adm. code.

. . . . Thefund was not liable for disability benefits when an employer was liable for per-
102.57 Violations of safety provisions, penalty. Ifinjury  manent total disabilityGreen Bay Soap Co. v. DILHR, 87 Wis. 2d 561, 275 N.W.2d

is caused by the failure of the employer to comply with any statut@9 (Ct- App. 1979).
rule, or order of the department, compensation and death benoe{ﬁi . . -
provided in this chapter shall be increased 15% but the tof&e-60 Minor illegally employed.  (1m) When the injury
increasanay not exceed $15,000. Failure of an employer reas¢hSustained by a minor who is illegally employed, the employer,
ably to enforce compliance by employees with any statute, rdfgaddition to paying compensation or wage loss under sub. (6) to
or order of the department constitutes failure by the employer'f Minor and death benefits to the dependents of the minor, shall
comply with that statute, rule, or order. pay the foII(_)Wlng amounts into the state treasury, for deposit in the
History: 1981 c. 92; 1983 a. 98; 2001 a. 37. fund established under s. 102.65: N
This section and s. 102.58 may be applicable in the same case if the negligence dfa) An amount equal to the amount recoverable by the injured
poth the employer a1 epljee e cascs o e sployee's k. Milvaegployee, but not to exceed 7,500, if the injured employee is a
' ' ’ ' o ' minor of permit age and at the time of the injury is employed,

102.58 Decreased compensation.  If injury is caused by required, suffered, or permitted to work without a written permit

the failure of the employee to use safety devices that are provi@d’ed under ch. 103, except as provided in pars. (b) to (d).

in accordance with any statute, rule, or order of the department andP) An amount equal to double the amount recoverable by the
thatare adequately maintained, and the use of which is reasonablyred employee, but not to exceed $15,000, if the injured
enforced by the employer, if injury results from the employe ployee is a minor of permit age and at the time of the injury is
failure to obey any reasonable rule adopted and reason _oned, required, suffered, or permitted to work Wlthoyt a per-
enforced by the employer for the safety of the employee and@f N @ny place of employment or at any employment in or for
which the employee has notice, or if injury results from the into¥Nich the department acting under ch. 103, has adopted a written
ication of the employee by alcohol beverages, as defined if&selution providing that permits shall not be issued.

125.02(1), or use of a controlled substance, as defined in s. 961.01C) An amount equal to double the amount recoverable by the
(4), or acontrolled substance analog, as defined in s. 961.01 (4fAjured employee, but not to exceed $15,000, if the injured
the compensation and death benefit provided in this chapter sRgIPloyee is a minor of permit age and at the time of the injury is
be reduced 15% but the total reduction may not exceed $15,090ployed, required, suffered, or permitted to work at prohibited
J Hisony: 1971 148; 1981 c. 92; 1983 2. 98, 1987 a. 179, 1995 a. 448, 200€mployment.

Theburden of proof is on the employer to establish not only the fact of intoxicati (d) An amount equal to double the amount recoverable by the
but also a causal connection between the condition and the injury or accident. Hoghbwed err]ploye_e, but not to e_xceed $15_‘0_00‘ if the 'njured
Beverage Corporation v. DILHR, 49 Wis. 2d 233, 181 N.W.2d 418 (1970). employee is a minor under permit age and is illegally employed.

This section and s. 102.57 may be applicable in the same case if the negligence ((5) (a) A permit or certificate of age that is unlawfully issued
both the employer and employee are causes of the employee’s injury. Milwaukee

Forge v. DILHR, 66 Wis. 2d 428, 225 N.W.2d 476 (1975). y an officer specified in ch. 103, or that is unlawfully altered after
Whether a traveling employee’s multiple drinks at a tavern was a deviation vigsuance, without fraud on the part of the employer, shall be con-

irrelevantwhen the employee was injured while engaged in a later act reasonably mgiglered a permit for purposes of this section.
essary to living. Under this section, intoxication does not defeat a worker’s com- . . . . . .
pensation claim but only decreases the benefits. Heritage Mutual Insurance Co. () If the employer is misled in employing a minor illegally

Larsen, 2001 WI 30, 242 Wis. 2d 47, 624 N.W.2d 129, 98-3577. because of fraudulent written evidence of age presented by the
minor, the employer is not required to pay the amounts specified
102.59 Preexisting disability, indemnity. (1) If an in sub. (1m).

_employee has at the time_ qf injury permanent _disabi_lity which if (6) If the amount recoverable by a minor employee for tempo-
it had resulted from such injury would have entitled him or her g,y gisability is less than the actual loss of wage sustained by the
indemnityfor 200 weeks and, as a result of such injury, incurs fukinor employee, then liability shall exist for that loss of wage.

ther permanent disability which entitles him or her to indemnity 7) This section does not a : ;

. - pply to an employee, as defined in
for 200 weeks, the employee shall be paid from the funds provided y; 7' 5) if the agency or publisher establishes by affirmative
in this section additional compensation equivalent to the amo PDof that at the time of the injury teenployee was not employed

which would be payable for said previous disability if it hag - : ~
resulted from such injury or the amount which is payable for Sﬁgthheﬁhe actual or constructive knowledge of the agency or pub

further disabilitywhichever is the lesser. If said disabilities resu hi ion d | liabili - d
in permanent total disability the additional compensation shall be(8) This section does not apply to liability arising under s.
in such amount as will complete the payments which would halg2-06 unless the employer sought to be charged knew or should
been due had said permanent total disability resulted from er‘IBf c?rkgg\tl)vgotnht?;gt]grmmor was illegally employed by the contrac-
injury. This additional compensation accrues from, and may o> o ) )

be paid to any person before, the end of the period for which confiSO: 1975 ¢. 147 5. 57; 1975 c. 199; 1977 . 29, 195; 2005 a. 172.
pensation for permanent disability resulting from such injury i

payable by the employer, and shall be subject to s. 102.32 2.61 Indemnity under rehabilitation law. (1) Subject

) T A . t0’subs. (1g) and (1m), an employee who is entitled to receive and
5_6m),|and (7). th:_ompromlse agdreefment Ofl liability for this addt"has received compensation under this chapter, and who is entitled
lonal compensation may provide for any iump sum payment.,, 5,4 ig receiving instructions under 29 USC 701 to 797b, as
(Im) A compromise order issued under s. 102.16 (1) may i@ministered by the state in which the employee resides or in
be admitted as evidence in any action or proceeding for benefisich the employee resided at the time of becoming physically
compensable under this section. disabled, shall, in addition to other indemnity, be paid the actual
(2) In the case of the loss or of the total impairment of a harahd necessary expenses of travel at the same rate as is provided for
arm,foot, leg, or eye, the employer shall pay $20,000 into the statate officers and employees under s. 20.916 (8) and, if the
treasury. The payment shall be made in all such cases regarddegsloyeereceives instructions elsewhere than at the place of resi-
of whether the employee or the employee’s dependent or persateice the actual and necessary costs of maintenance, during reha-
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bilitation, subject to the conditions and limitations specified ilitation counselor under par. (a) and, subject to the conditions and
sub. (1r). limitations specified in sub. (1r) (a) to (c) and by rule, if the private
(1g) (a) In this subsection, “suitable employment” mearf€habilitation counselor determines that rehabilitative training is
employmenthat is within an employee’s permanent work restridiecessary, the reasonable cost of the rehabilitative training pro-
tions, that the employee has the necessary physical capaéitgm recommended by that counselor, including the cost of
knowledge, transferable skills, and ability to perform, and thiition, fees, books, maintenance, and travel at the same rate as is
pays not less than 90% of the employee’s preinjury averﬁ?wqed for state officers and employees under s. 20.916 (8).
weekly wage, except that employment that pays 90% or more¥ftwithstanding that the department may authorize under s.
the employee’s preinjury average weekly wage does not condfi2-43 (5) a rehabilitative training program that lasts longer than
tute suitable employment if any of the following apply: 80 weeks, a rehabilitative training program that lasts 80 weeks or

1. The employee’s education, training, or employment exdg§s is presumed to be regsonable._ ) .
rience demonstrates that the employee is@areer or vocational _ (d) If an employee receives services from a private rehabilita-
path, the employee’s average weekly wage on the date of injtig counselor under par. (a) and later receives similar services
does not reflect the average weekly wage that the employee fE3N the department under sub. (1) without the prior approval of
sonably could have been expected to earn in the demonstrdi€g@mployer or insurance carrier, the employer or insurance car-
career or vocational path, and the permanent work restrictidify is not liable for temporary disability benefits under s. 102.43
caused by the injury impede the employee’s ability to pursue {9 or for travel and maintenance expenses under sub. (1) that
demonstrated career or vocational path. exceed what the employer or insurance carrier would have been

2. The employee was performing part-time employmentl ble for under the rehabilitative training program developed by

the time of the injury, the employee’s average weekly wage private Teh"’.‘b"'t‘f"“c’” coun§elor. .
compensation purposes is calculated under s. 102.11 (1) (f) 1. of¢) Nothing in this subsection prevents an employer or insur-

2., and that average weekly wage exceeds the employee’s gg§gcarrier from providing an employee with the services of a pri-
average weekly wage for the part-time employment. vate rehabilitation counselor or with rehabilitative training under

(b) If an employer offers an employee suitable employment%b' (3) before the department makes its determination under par.
provided in par(c), the employer or the employer’s insurance caf-"" _—
rier is not liable for temporary disability benefits under s. 102.43 (f) The department shall promulgate rules establishing proce-
(5) or for travel and maintenance expenses under sub. (1). Ineftyt€S and requirements for the private rehabilitation counseling
bility for compensation under this paragraph doetspreclude an and rehabilitative training process under this subsection. Those
employee from receiving vocational rehabilitation services undét€s shall include rules specifying the procedure and require-
29 USC 701 to 797b if the department determines that tments for certification of private rehabilitation counselors.
employee is eligible to receive those services. (1) An employee who receives a course of instruction or
(c) On receiving notice that he or she is eligible to recei\?ﬁhe”?hab'"tat.“.’e training under sub. (1) or (1m) is subject to the
vocational rehabilitation services under 29 USC 701 to 797a, 'Rffowing conditions and limitations: _ _
employee shall provide the employer with a written report from (&) The employee must undertake the course of instruction
a physician, chiropractor, psychologist, or podiatrist stating tMéthin 60 days from the date when the employee has sufficiently
employee’s permanent work restrictions. Within 60 days aftegcoveredrom the injury to permit so doing, or as soon thereafter
receiving that report, the employer shall provide to the employa® the officer or agency having charge of the instruction shall pro-
in writing an offer of suitable employment, a statement that théle opportunity for the rehabilitation.
employer has no suitable employment for the employee, or a(b) The employee must continue in rehabilitation training with
report from a physician, chiropractor, psychologist, or podiatristich reasonable regularity as health and situation will permit.

showing that the permanent work restrictions provided by the (c) The employee may not have expenses of travel and costs
employee’s practitioner are in dispute and documentation shayf-maintenance under sub. (1) or costs of private rehabilitation
ing that the difference in work restrictions would materialfe@f counseling and rehabilitative training under sub. (1m) on account
either the employer's abilty to provide sitable employment ofGttraining for a period in excess of 80 weeks in all, except as pro-
vocational rehabilitation counselogility to recommend a reha- vided in s. 102.43 (5).
bilitative training program. If the employer and employee cannot 2) The department, the commission, and the courts shall
resolve the dispute within 30 days after the employee receives §¢syminethe rights and liabilities of the parties under this section
employer’s report and documentation, the employer or employggixe manner and with like ffct ashe department, the commis-
may request a hearing before the department to determine dja “and the courts determine other issues under this chapter. A
employee’s work restrictions. Within 30 days after the depafjatermination under this subsection may include a determination
ment determines the employee’s work restrictions, the employgfseq on the evidence regarding the cost or scope of the services
shall provide to the employee in writing an offer of suitablg,,yiged by a private rehabilitation counselor under sub. (1m) (a)
employment or a statement that the employer has no suitgQlgne cost or reasonableness of a rehabilitative training program
employment for the employee. developed under sub. (1m) (a).

(Im) (a) Ifthe department has determined under sub. (1) that(3) Nothing in this section prevents an employer or insurance
an employee is eligible for vocational rehabilitation servicgSyrrier from providing an employee with the services of a private
under 29JSC 701 to 797b, but that the department cannot provigiéhapilitation counselor or with rehabilitative training if the

those services for the employee, the employee may select a priggiB|oyee voluntarily accepts those services or that training.
rehabilitation counselor certified by the department to determingyisory: 1975 c. 147; 1985 a. 83, 135; 1993 a. 370; 1995 a. 27 ss. 3745, 9126 (19),
whether the employee can return to suitable employment witheugo (4); 1997 a. 3, 112; 2001 a. 37; 2005 a. 172.
rehabilitative training and, if that counselor determines that rehaS“szS R“ifznﬁ'i:(sgﬁe( 6;'55052- 4?3\/\£5D) 80@91'(\)’;/'2-1 aﬂ:ﬂ- dcode-t t ond

ili i ini i ili o ini naer ss. . a), . , an .01, the department may extend tem-
bilitative training Is necessary, to deyelop arehabilitative t!’alnl rary disability, travel expense, and maintenance costs beyond 40 weeks if addi-
program taestore as nearly as possible the employee to his or f@fal training is warranted. Beloit Corp. v. State, 152 Wis. 2d 579, 449 N.W.2d 299

preinjury earning capacity and potential. (Ct. r;App- 1989). - _ ormalived . ) |
. . e provisions o this section encompass formalized courses O instruction on y.
(b) Notwithstanding s. 102.03 (4), an employee whose date;gincan s LIRC, 177 Wis. 2d 736, 503 N.W.2d 1 (Ct. App. 1993).

injury is before May 4, 1994, may receive private rehabilitative
counseling and rehabilitative training under par. (a). 102.62 Primary and secondary liability; unchange-

(c) The employer or insurance carrier shall pay the reasonadlde. In case of liability under s. 102.57 or 102.60, the liability
cost ofany services provided for an employee by a private rehabf-the employer shall be primary and the liability of the insurance
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carrier shall be secondary. If proceedings are had before 1#02.65 Work injury supplemental benefit fund. (1) The
department for the recovery of that liability, the department shalloneys payable to the state treasury under ss. 102.35 (1), 102.47,
set forth in its award the amount and order of liability as providd®2.49, 102.59, and 102.60, together with all accrued interest on
in this section. Execution shall not be issued against the insuratimse moneys, and all interest payments received under s. 102.75
carrier to satisfy any judgment covering that liability until execyz2), shall constitute a separate nonlapsible fund designated as the
tion has first been issued against the employer and has beerk injury supplemental benefit fund. Moneys in the fund may
returned unsatisfied as to any part of that liability. Any provisidee expended only as provided in s. 20.445 (1) (t) and may not be
in any insurance policy undertaking to guarantee primary liabiliysed for any other purpose of the state.
or to avoid secondary liability for a liability under s. 102.57 or (2) For proper administration of the moneys available in the
102.60 is void. If themployer has been adjudged bankrupt or hagnd the department shall by order, set aside in the state treasury
made arassignment for the benefit of creditors, or if the employesuitable reserves to carry to maturity the liability for benefits
other than an individual, has gone out of business or has beengligter ss. 102.44, 102.49, 102.59 and 102.66. Such moneys shall
solved, or if the employer is a corporation and its charter has beeninvested by the investment board in accordance with s. 25.14
forfeited or revoked, the insurer shall be liable for the payment @f).
that liability without judgment or execution against the employer,History: 1975 c. 147; 1977 c. 29; 1981 c. 20 s. 2202 (28) (a); 1983 a. 98 s. 31; 1989
but without altering the primary liability of the employer. a. 64,1991 a. 174; 1995 a. 117; 2005 a. 172; 2007 a. 185.

History: 2005 a. 172.

102.66 Payment of certain barred claims. (1) In the

102.63 Refunds by state. Whenever the department shalevent that there is an otherwiseritegious claim for occupational
certify to the secretary of administration that excess payment Kiggase, and the claim is barred solely by the statute of limitations
been made under s. 102.59 or under s. 102.49 (5) either becaiéer s. 102.17 (4), the department may, in lieu of worker’s com-
of mistake or otherwise, the secretary of administration shRgnsation benefits, direct payment from the work injury supple-
within 5 days after receipt of such certificate draw an order agaif@gntal benefit fund under s. 102.65 of such compensation and
the fund in the state treasury into which such excess was p&kth medical expenses as would otherwise be due, based on the
reimbursing such payor of such excess payment, together vil@e of injury, to or on behalf of the injured employee. The bene-
interest actually earned thereothié excess payment has been ofitS shall be supplemental, to the extent of compensation liability,

deposit for at least 6 months. to any disability or medical benefits payable from any group

History: 1981 c. 92; 2003 a. 33. insurancepolicy whose premium is paid in whole or in part by any
employer, or under any federal insurance or benefit program pro-

102.64 Attorney general shall represent state and viding disability or medical benefits. Death benefits payable

commission. (1) Upon request of the department of adminisinder any such group policy do not limit the benefits payable
tration, a representative of the department of justice shall rep#gder this section.

sent the state in cases involving payment into or out of the statg2) In the case of occupational disease, appropriate benefits
treasury under s. 20.865 (1) (fm), (kr) or (ur) or 102.29. Theay be awarded from the work injury supplemental benefit fund
department of justice, after giving notice to the department when the status or existence of the employer or its insurance car-
administration, may compromise the amount of such paymeritsr cannot be determined or when there is otherwise no adequate
but such compromises shall be subject to review by the depagtmedy, subject to the limitations contained in sub. (1).

ment of workforce development. If the spouse of the deceasedistory: 1975 c. 147; 1979 c. 278; 2001 a. 37; 2005 a. 172.

employee compromises his or her cldima primary death bene- ~ Cross Reference:See also s. DWD 80.06, Wis. adm. code. - ,

fit, the claim of the children of such employee Under s. 102.g 1S section auhorizes the award of benefts for ohenurse merorius dlaims
shall be compromised on the same proportional basis, subjeabit®ir, 101 Wis. 2d 396, 304 N.w.2d 758 (1981).

approval by the department. If the persons entitled to compens&vhen a disabled worker could have claimed permanent total disability benefits
tion on the basis of total dependency under s. 102,51 (1) compfifiie S0 oL 8 0 e S e by benette, State v LIRC,
mise their claim, payments under s. 102.49 (5) (a) shall be coi®s wis. 2d 281, 401 N.w.2d 578 (1987).

promised on the same proportional basis.

(2) Upon request of the department of administration, tH&2.75 Administrative expenses. (1) The department
attorney general shall appear on behalf of the state in proceed®ftfll assess upon and collect from each licensed worker’s com-
upon claims for compensation against the state. The departniggitsation insurance carrier and from each employer exempted
of justice shall represent the interests of the state in proceedidgger s. 102.28 (2) by special order or by rule, the proportion of
under s. 102.49, 102.59, 102.60, or 102.66. The departmentagl costs and expenses incurred by the council on worker’s com-
justice may compromise claims in those proceedings, but f@nsation for travel and research and by the department and the
compromises are subject to review by the department of wog@mmission in the administration of this chapter for the current
force development. Costs incurred by the department of justftgeal year plus any deficiencies in collections and anticipated
in prosecuting or defending any claim for payment into or out 6¢sts from the previous fiscal year, that the total indemnity paid
the work injury supplemental benefit fund under s. 102.65, inclu@t Payable under this chapter by each such carrier and exempt
ing expert witness and witness fees but not including attorney fé&aployer in worker’s compensation cases initially closed during
or attorney travel expenses for services performed under this gi¥§- preceding calendar year, other than for increased, double or
section, shall be paid from the work injury supplemental beneffieble compensation bore to the total indemnity paid in cases
fund. closedthe previous calendar year under this chapter by all carriers

(3) In any action to review an order or award of the commié—nd exempt employers other than for increased, double or treble

sion,and upon any appeal therein to the court of appeals, the attr*&r_npe_ns_atlonh 'Ill'he Co”ﬂc'l ont_worker’s C(imper&satlon and tfhe
ney general shall appear on behalf of the commission, whether S} k“g:f'ggms e?ﬁ;?(?#g%\/?ﬁé;?ﬁ% ggssrtamnentegfgﬂgﬁstin%
other party defendant shall be represented or not, except that’ p p

actionsbrought by the state the governor shall appoint an attorn%@ he secretary requires.

to appear on behalf of the commission. (Im) The moneys collected under sub. (1) and under ss.
History: 1975 c. 147; 1977 c. 187 s. 134; 1977 ¢. 195; 1979 c. 110 s. 60 (11); 1982.28 (2) and 102.31 (7), together with all accrued interest, shall

c. 20; 1983 a. 98; 1995 a. 27 ss. 3745¢g, 9130 (4); 1997 a. 3; 2007 a. 185. ~ constitute a separate nonlapsible fund designated as the worker’s
Sub. (3) does not result in providing public counsel for a private party Iitigar@ompensation operations fund. Moneys in the fund may be

because nowhere does the statute make the attorney general the claimant’s att . :
but expressly states that the attorney general shall appear on behalf of the depart%n%ﬁ.ended only as provided in s. 20.445 (1) (ra), (rb), and (rp) and

Hunter v. DILHR, 64 Wis. 2d 97, 218 N.w.2d 314 (1974). may not be used for any other purpose of the state.
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(2) The department shall require that payments for costs and(c) If, after filing the certificate under par. (a), the secretary
expenses for each fiscal year shall be made on such dates afiltfsethe certificate under par. (ag), the department may expend the
department prescribes by each licensed worker’s compensatianeys in the uninsured employers fund only to make payments
insurance carrier and employer exempted under s. 102.28 (®)der s. 102.81 (1) to employees of uninsured employers on
Each such payment shall be a sum equal to a proportionate sbiiiens made before the date specified in that certificate and to
of the annual costs and expenses assessed upon each carriestaaih reinsurance under s. 102.81 (2) for the payment of those
employer as estimated by ttlepartment. Interest shall accrue oglaims.

amounts not paid within 90 days after the date prescribed by thi4) (a) If an uninsured employer who owes to the department

department under this subsection at the rate of 1 pefce“trgjy amount under s. 102.82 or 102.85 (4) transfers his or her busi-
gwgth. All mJe_rest;[ p?yn&ents rgl(_:et;v%d ur(ljder thllsoszuggectlon Se'ss assets or activities, the transferee is liable for the amounts
e deposited in the fund established under s. 102.65. owed by the uninsured employer under s. 102.82 or 102.85 (4) if

(4) Fromthe appropriation under s. 20.445 (1) (ra), the depatke department determines that all of the following conditions are
ment shall allocate the amounts that it collects in application feggisfied:
from employers applying for exemption under s. 102.28 (2) and 1 = x¢ the time of the transfer, the uninsured employer and the
the annual amount that it collects from employers that have b f d trolled in whol . bstantial part
exempted under s. 102.28 (2) to fund the activities of the dep%f‘#s eree are owned or controfled in whole or in substantia: part,
ment under s. 102.28 (2) (b) and (c) itherdirectly or indirectly, by the same interest or interests. With-
History: 1975 c. 30; 1975 ¢, 147 s. 54; 1977 c. 195, 418; 1981 c. 20, 92; 10gP4L limitation by reason of enumeration, it is presumed unless
27;1991 a. 85; 1995 a. 117; 2005 a. 172. shown to the cdrary that the “same interest or interests” includes
Cross Reference:See also s. DWD 80.38, Wis. adm. code. the spouse, child or parent of the individual who owned or con-

trolled the business, or any combination of more than one of them.

- y . 2. The transferee has continued or resumed the business of the

lished a separate, nonlapsible trust fund designated as the Uifiasred employer, either in the same establishment or else-

sured employers fund consisting of all the following: where; or the transferee has employed substantially the same
(@) Amounts collected from uninsured employers under gmployees athose the uninsured employer had employed in con-

102.80 Uninsured employers fund. (1) There is estab-

102.82. ) nection with the business assets or activities transferred.
(b) Uninsured employer surcharges collected under s. 102.83p) The department may collect from a transferee described in
(4)- par. (&) an amount owed under s. 102.82 or 102.85 (4) using the
(d) Amounts collected from employees or dependents gfocedures specified in ss. 102.83, 102.835 and 102.87 and the
employees under s. 102.81 (4) (b). preferencespecified in s. 102.84 in the same manner as the depart-
(e) All moneys received by the department for the uninsuretent may collect from an uninsured employer.
employers fund from any other source. 0|(—)1i75§)r31/:8 51989 a. 64; 1991 a. 85; 1993 a. 81; 1995 a. 117; 2003 a. 139; 2005 a. 172;

(Im) The moneys collected or received under sub. (I),
together with all accrued interest, shall constitute a separate nprs : L -
lapsible fund designated as the uninsured employers fund. M%'Sl Compensation for injured employee of unin

: ; : red employer. (1) (a) If an employee of an uninsured
eys in the fund may be expended only as provided in s. 20.445 ployer, other than an employee who is eligible to receive alter-

(sm) and may not be used for any Othel’.purpose of the state.n tive benefits under s. 102.28 (3), suffers an injury for which the
(3) (a) If the cash balance in the uninsured employers fuffingyred employer is liable under s. 102.03, the department or
equals or exceeds $4,000,000, the secretary shall consultyfi€jenartment's reinsurer shall pay to or on behalf of the injured

council on worker’s compensation within 45 days after that caghnio \
mployee or tthe employee’s dependents an amount equal to the
balance equals or exceeds $4,000,000. The secretary may, gpensation owed them by the uninsured employer under this

with the secretary of administration, within 15 days after Consuﬁﬁapter except penalties and interest due under ss. 102.16 (3),

ing the council on worker’s compensation, a certificate attesti
that the cash balance in the uninsured employers fund equal%g)zr'w(l) (b) and (bp), 102.22 (1), 102.35 (3), 102.57, and 102.60

exceeds $4,000,000. «b) The department shall make the payments required under
(ag) The secretary shall monitor the cash balance in, an . .
incurred losses to, the uninsured employers fund using generg% @ fron;] the gn[nsgreq employers Lund, %xcgpt tlzja; i th%I
accepted actuarial principles. If the secretary determines that artkmetr:t as obtaine frelnsur:ance_ under su E ) an f's unah e
expected ultimate losses to the uninsured employers fund tBfnake t ose payments irom the uninsured employers unq,t e
known claims exceed 85 percent of the cash balance in the uffPa"tments reinsurer shall make those payments according to
sured employers fund, the secretary shall consult with the coutidff {erms of the contract of reinsurance. _ _
on worker's compensation. If the secretary, after consulting with (2) The department may retain an insurance carrier or insur-
the council on worker's compensation, determines that there ignge service organization to process, investigate and pay claims
reasonable likelihood that the cash balance in the uninsut#wler this section and may obtain excess or stop-loss reinsurance
employers fund may become inadequate to fund all claims un@éih an insurance carrier authorized to do business in this state in
s. 102.81 (1), the secretary shall file with the secretary of admirsg amount that the secretary determines is necessary for the sound
tration a certificate attesting that the cash balance in the uninsupdration of the uninsured employers fund. In cases involving
employer’s fund is likely to become inadequate to fund all claindisputed claims, the department may retain an attorney to repre-
under s. 102.81 (1) and specifying a date after which no neent the interests of the uninsured employers fund and to make
claims under s. 102.81 (1) will be paid. appearances on behalf of the uninsured employers fund in pro-
(am) If the secretary files the certificate under par. (a), tigeedingsunder ss. 102.16 to 102.29. Section 20.930 and all provi-
department may expend the moneys in the uninsured employ&ess of subch. IV of ch. 16, except s. 16.753, do not apply to an
fund, beginning on the first day of the first July after the secreta{torney hired under this subsection. The charges for the services
files that certificate, to make payments under s. 102.81 (1)resainedunder this subsection shall be paid from the appropriation
employees of uninsured employers and to obtain reinsurancwler s. 20.445 (1) (rp). The cost of any reinsurance obtained
under s. 102.81 (2). under this subsection shall be paid from the appropriation under

(b) If the secretary does not file the certificate under par. (&),20-445 (1) (sm).
the department may not expend the moneys in the uninsured3) An injured employee of an uninsured employer or his or
employers fund. her dependents may attempt to recover from the uninsured
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employer, or a 3rd party under s. 102.29, while receiving or (am) The department may waive any payment owed under par.
attempting to receive payment under sub. (1). (a) by an uninsured employer if the department determines that the

(4) An injured employee, or the dependent of an injuredhinsured employer is subject to this chapter only because the
employee, who received one or more payments under sub. Yainsured employer has elected to become subject to this chapter
shall do all of the following: under s. 102.05 (2) or 102.28 (2).

(a) If the employee or dependent begins an action to recovef@r) The department may waive any payment owed under par.
compensation from the employee’s employer or a 3rd party liali@® or (ag) if the department determines that the sole reason for the
under s. 102.29, provide to the department a copy of all papengnsured employer’s failure to comply with s. 102.28 (2) is that
filed by any party in the action. the uninsured employer was a victim of fraud, misrepresentation

(b) If the employee or dependent receives compensation fr8fr8"0SS negligence by an insurance agent or insurance broker or
the employee’s employer or a 3rd party liable under s. 102.29, person whom a reasonable person would believe is an insur-
to the department the lesser of the following: arice agent or insurance broker. _ .

1. The amount after attorney fees and costs that the employe&) The payment owed under par. (a) or (ag) is due within 30

or dependent received under sub. (1). aysafter the date on which the employer is notified. Interest shall
2. The amount after attorney fees and costs that the empIo@‘t‘a‘érue ommounts not pald.wh.en due 'at the rate of 1% perimonth.
or dependent received from the employer or 3rd party. (c) The department of justice or, if the department of justice

(5) The department of justice may bring an action to colleEPNS€Nts, the department of workforce development may bring an
the payment under sub. (4). action incircuit court to recover payments and interest owed to the

. department of workforce development under this section.
(6) (a) Subject to par. (b), an employee, a dependent of arf()3) (&) When an employee dies as a result of an injury for

employee, an uninsured employe8rd party who is liable under % h o -
s. 102.29 or the department may enter into an agreement to s gh an uninsured employer is liable under s. 102.03, the unin-
suréd employer shall pay $1,000 to the department.

liabilities under this chapter. o P )
(b) The payment under par. (a) is in addition to any benefits or

(b) A settlement under par. (a) is void without the department’ﬁ1 ; h ;
written approval. other compensation paid to an employee or survivors or the work

. S . L . . injury supplemental benefit fund under ss. 102.46 to 102.51.
(7) This section first applies to injuries occurring on the fIrSPHistory: 1989 a. 64, 359; 1991 a. 85; 1993 a. 81; 1995 a. 27 s. 9130 (4); 1997 a.

day of the first July beginning after the day that the secretary fitess: 2003 a. 144.

a certificate under s. 102.80 (3) (a), except that if the secretary files

a certificate under s. 102.80 (3) (ag) this section does not appht@2.83 Collection of uninsured employer payments.

claims filed on or after the date specified in that certificate. (1) (a) 1. If an uninsured employer or any individual who is
History: 1989 a. 64; 1995 a. 117; 2003 a. 144; 2005 a. 172, 253, 410; 2007 afeund personally liable under sub. (8) fails to pay to the depart-

Cross Reference:See also s. DWD 80.62, Wis. adm. code.
Section102.18 (1) (bp) does not govern the conduct of the Department or its a re‘%?”t any amount owed to the department under s. 102.82 and no

and does not impose any penalty on the department or its agent for bad faith co?@_[@peemng for review is pending, the department or any autho-
in administering the Uninsured Employers Fund. Section 102.18 (1) (bp) constitutiged representative may issue a warrant directed to the clerk of

the exclusive remedy for the bad faith conduct of an employer or an insurance cay i
Because sub. (1) (bp) does not apply to the department’s agent, it does not pro(’jﬁlrcé\un court for any county of the state.

an exclusive remedy for the agent's bad faith. Moreover, sub. (1) (a) exempts the 2. The clerk of circuit court shall enter in the judgment and
Departmenand its agent from paying an employee the statutory penalties and intefsh docket the name of the uninsured employer or the individual
imposed on aemployer or an insurance carrier for their misdeeds, but nothing in su . . .

(1) (a) exempts the department or its agent from liability for its bad faith conductii€ntioned in the warrant and the amount of the payments, inter-
processing claims. Aslakson v. Gallagher Bassett Services, Inc. 2007 WI 39, 88, costs, and other fees for which the warrant is issued and the

Wis. 2d 92, 729 N.W.2d 712, 04-2588. date when the warrant is entered.
102.82 Uninsured employer payments. (1) An unin- 3. Awarrant entered under subd. 2. shall be considered in all

sured employer shall reimburse the department for any payme&gPects as a final judgment constituting a perfected lien on the
made under's. 102.81 (1) to or on behalf of an employee of i, title,and interest of the uninsured employer or the individual
uninsured employer or to an employee’s dependents and for Hh{ll of that person’s real and personal property located in the
expensepaid by the department in administering the claim of tHeountywhere the warrant is entered. The lienfeative when the
employee or dependents, less amounts repaid by the emp|0yééeg_|artment issues the warrant under subd. 1. and shall continue
dependents under s. 102.81 (4) (b). The reimbursement ow&§! the amount owed, including interest, costs, and other fees to
underthis subsection is due within 30 days after the date on whi¢® date of payment, is paid. _ _
the department notifies the uninsured employer that the reim- 4. After the warrant is entered in the judgment and lien docket,
bursement is owed. Interest shall accrue on amounts not ghiel department or any authorized representative may file an exe-
when due at the rate of 1% per month. cution with the clerk of circuit court for filing by the clerk of cir-

(2) (a) Except as provided in pars. (ag), (am) and (ar), all unfHit court with the sheriff of any county where real or personal

sured employers shall pay to the department the greater of thegfperty of the uninsured employer or the individual is found,
lowing: commanding the sheriff to levy upon and sell sufficient real and

1. Twice the amount determined by the department to eqR§fSCnal property of the uninsured employer or the individual to
what the uninsured employer would have paid during periods y the amount stated in the warrant in the same manner as upon

illegal nonpayment for worker’s compensation insurance in tl"i‘€ ee)((:iiljmgrr]Ic??c?lpesthfrrlotﬂir%;f;rletdtg[t)r?g Eihei)gaur?r%gjrin;r?; %g;’l:g

gﬁgggg:ﬂg g—y;(/;e:rs period based on the employer's payroll in t@ﬁ;e money collected by virtue of the warrant within 60 days after
: receipt of the warrant.

2. Seven hundred and fifty dollars, (b) The clerk of circuit court shall accept and enter the warrant
un((iae?) ;{‘a)ug'Qﬁglrledae?&F{[lﬁg%rewgr?n']se::??rl]eli?utgftﬁgpzrtm(%ﬂ:the judgment and lien docket without prepayment of any fee,
requirepd under par p(a% > $100pper da); for each da)F/) t%at the clerk of circuit court shall submit a statement of the proper
emplover is uninsur'ed if aii of the followind applv: semiannually to the department covering the periods from Jan-

ploy . . 9 apply- uary 1 taJune 30 and July 1 to December 31 unlesderelift bill-

1. The employer is uninsured for 7 consecutive days or leggy period is agreed to between the clerk and the department. The

2. The employer has not previously been uninsured.  fees shall then be paid by the department, but the fees provided by

3. No injury for which the employer is liable under s. 102.08. 814.61 (5) for entering the warrants shall be added to the amount
has occurred during the period in which the employer is uniof the warrant and collected from the uninsured employer or the
sured. individual when satisfaction or release is presented for entry.
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(2) The department may issue a warrant of like terms, force, (d) “Levy” means all powers of distraint and seizure.
and effect to any employee or other agent of the department, wh@e) “Payment” means a payment owed to the department under
may file a copy of the warrant with the clerk of circuit court of any. 102.82 and includes interest on that payment.

county in the state, and thereupon the clerk of circuit court shall f) “Property” includes all tangible and intangible personal
enter the warrant in the judgment and lien docket and the warg:g erty and rights to that property, including compensation paid

shall become a lien in the same manner, and with the same fQjcgayaple for personal services, whether denominated as wages,
and effect, as provided in sub. (1). In the execution of the warr. lary, commission, bonus or otherwise, amounts paid periodi-

the employee or other agent shall have all the powers conferredt it oy rsuant to a pension or retirement program, rents, proceeds
law upon a sheriff, but may not collect from the uninsureg insurance and amounts paid pursuant to a contract.

employer or the individual any fee or charge for the execution of (2) POWERSOFLEVY AND DISTRAINT. If any debtor who is liable

the warrant in excess of the actual expenses paid in the perfor X
mance of his or her duty. F8r any debt fails to pay that debt after the department has made

(3) If awarrant is returned not satisfied in full, the departmegﬁmandor payment, the department may collect that del:_)t and the
shall have the same remedies to enforce the ar’nount due for penses of the levy by levy upon any property belonging to the

) ) jtor. If the value of any property that has been levied upon
ments, interest, costs, and other fees as if the department hiaGbihis section is not sufficient to satisfy the claim of the depart-

recovered judgment against the uninsured employer or the Nz the department may levy upon any additional property of
vidual and an execution had been returned wholly or partially Rk gebtor until the debt and expenses of the levy are fully paid.

isfied. . -
satisfied .(3) DuTIES TO SURRENDER. Any person in possession of or

(4) When the payments, interest, costs, and other fees sp ; i i i,
fied in awarrant have been paid to the department, the departn]%ggl‘-{gatedwnh respect to property or rights (o property that s sub
k@(gm

shall issue a satisfaction of the warrant and file it with the cler
circuit court. The clerk of circuit court shall immediately enter thg, o

satisfaction ofhe judgment in the judgment and lien docket. T:Erca)ge the obligation to the department, except that part of the
3

erty or rights which is, at the time of the demand, subject to
prior attachment or execution under any judicial process.

(4) FAILURE TO SURRENDER;ENFORCEMENTOF LEVY. (&) Any

btor who fails to surrender any property or rights to property
is subject to levy, upon demand by the department, is subject

department shall send a copy of the satisfaction to the unins
employer or the individual.

(5) The department, if it finds that the interests of the state wjll,
not be jeopardized, and upon such conditions as it may exact,
issue a release of any warrant with respect to any real or persgg roceedings to enforce the amount of the levy.
plr orl)(ertfy L_JpOf_'ItWhIC? tf;]e I\l/varrtantt;ls a hfn or cloud upon tlt{e.t_ Thef(b) Any 3rd party who fails to surrender any property or rights
clerk of circuit court shall enter the release upon presentation, 0 / h i
the release to the clerk and payment of the fee for filing the reletg&groperty subject to levy, upon demand of the department, is sub

] : to proceedings to enforce the levy. The 3rd party is not liable
and the release shall be conclusive proof that the lien or cl E&he gepartmer?t under this paragr\géh for moré)thtgn 2506 of the
upon the title of the property covered by the release is extd b ’ .
guished. ebt. The department shall serve a final demand as provided

under sub. (13) on any 3rd party who fails to surrender property.

(6) At any time ?jfter the filing of a Wharrant,. the depart.rgeg:roceedings may not be initiated by the department until 5 days
may commence and maintain a garnishee action as provided,g¥y seryice of the final demand. The department shall issue a

ch. 812 or may use the remedy of attachment as provided by glyermination under s. 102.82 to the 3rd party for the amount of
811 for actions to enforce a judgment. The place of trial of ?ﬁk liability.
the )

action under ch. 811 or 812 may be either in Dane County or
county where the debtor resides and may not be changed from th
county in which the action is commenced, except upon consen
the parties.

(7) If the department issues an erroneous warrant, the dep
ment shall issue a notice of withdrawal of the warrant to the cley;
of circuit court for the county in which the warrant is filed. The
clerk shall void the warrant and any liens attached by it.

(8) Any officer or director of an uninsured employer that is g
corporation and any member or manager of an uninsuriﬁog
employerthat is a limited liability company may be found individ-

ually and jointly and severally liable for the payments, interegf whe circuit court for Dane County. That action may be brought
costs and other fees specified in a warrant under this sectiofy{fother or not that property has been surrendered to the depart-

after proper proceedings for the collection of those amounts frofant The court may grant only the relief under par. (b). No other

the corporation or limited liability company, as provided in thi§q(io, to question the validity of or to restrain or enjoin a levy by
section, the corporation or limited liability company is unable t@le department may be maintained.
€

pay those amounts to the department. The personal liability of o) In an action under par. (a), if a levy would irreparably injure

officersand directors of a corporation or of the members and man his to property. the court mav enioin the enforcement of that
agers of a limited liability company as provided in this subsecti ;r? i thg ch)) rt)éieterm'nes thatythej o or s baan ronatul
is an independent obligation, survives dissolutieaiganization, A u : property wrongtully

bankruptcy, receivership, assignment for the benefit of credito Vt'e.d udpgn,llt may grant a judgment for the amount of money
judicially confirmed extension or composition, or any analogm? ained by fevy.

gc) When a 3rd party surrenders the property or rights to the
perty on demand of the department or discharges the obliga-
ion to the department for which the levy is made, the 3rd party is
discharged from any obligation or liability to the debtor with
Spect to the property or rights to the property arising from the
rrender or payment to the department.

(5) ACTIONSAGAINST THISSTATE. (a) If the department has lev-
ied upon property, any person, other than the debtor who is liable
ay the debt out of which the levy arose, who claims an interest
r lien on that property, and who claims that that property was
rongfully levied upon may bring a civil action against the state

situation of the corporation or limited liability compaagpd shall ~ (¢) For purposes of an adjudication under this subsection, the
be set forth in a determination or decision issued under s. 102@gtermination of the debt upon which the interest or lien of the
History: 1993 a. 81; 1995 a. 117, 224; 1997 a. 35, 38; 2007 a. 185. epartment is based is conclusively presumed to be valid.

) (6) DETERMINATION OF EXPENSES. Thedepartment shall deter-

102.835 Levy for delinquent payments. (1) DEFINITIONS.  mine its costs and expenses to be paid in all cases of levy.

In this section: _ (7) UsE oF PROCEEDS. (a) The department shall apply all
(a) “Debt” means a delinquent payment. moneyobtained under this section first against the expenses of the
(ad) “Debtor” means an uninsured employer or an individupfoceedings and then against the liability in respect to which the

found personally liable under s. 102.83 (8) who owes the depdetry was made and any other liability owed to the department by

ment a debt. the debtor.
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(b) The department may refund or credit any amount left aftesspect to the terms and conditions of employment against any
the applications under par. (a), upon submission of a claim foemployee by reason of the fact that his or her earnings have been
refund or credit and satisfactory proof of the claim, to the perssubject tdevy for any one levy or because of compliance with any
entitled to that amount. provision of this section. Whoever willfully violates this subsec-

(8) ReLEASE OF LEvY. The department may release the leviion may be fined not more than $10,000 or imprisoned for not
upon all or part of property levied upon to facilitate the collectigfore than 9 months or both.
of the liability or to grant relief from a wrongful levy, but that (19) HeaRING. Any debtor who is subject to a levy proceeding
release does not prevent any later levy. made by the department may request a hearing under s. 102.17 to

(9) WRONGFULLEVY. If the department determines that propteview the levy proceeding. The hearing is limited to questions
erty has been wrongfully levied upon, the department may ret@hprior payment of the debt that the department is proceeding

the property at any time, or may return an amount of money eg@@finstand mistaken identity of the debtor. The levy is not stayed
to the amount of money levied upon. pending the hearing in any case in which property is secured

(10) PRESERVATIONOF REMEDIES. The availability of the rem- through the levy. . .

edy under this section does not abridge the right of the departmenf20) CosTorLEvY. Any 3rd party is entitled to a levy fee of

to pursue other remedies. $5 for each levy in any case where property is secured through the
(11) Evasion. Any person who removes, deposits or concedfYY: The 3rd party shall deduct the fee from the proceeds of the

or aids in removing, depositing or concealing any property up
which a levy is authorized under this section with intent to evagl
or defeat the assessment or collection of any debt is guilty of a
Class | felony and shall be liable to the state for the costs of pi®2.84 Preference of required payments.  Subject to the
secution. federal bankruptcy laws, in the event of an uninsured employer’s
(12) Norice BeFORELEVY. If no proceeding for review per- dissolution, reorganization, bankruptcy, receivership, assignment
mitted by law is pending, the department shall make a demandabbenefit of creditors, judicially confirmed extension proposal
the debtor for payment of the debt which is subject to levy and giecomposition, or any analogous situation including the adminis-
notice that the department may pursue legal action for collectigation of estates in circuit courts, the payments required of the
of the debt against the debtor. The department shall make @hénsurecemployer under s. 102.82 shall have preference over all
demand for payment and give the notice at least 10 days priogkwms ofgeneral creditors and shall be paid next after the payment
the levy, personally or by any type of mail service which require$ preferred claims for wages.
a signature of acceptance, at the address of the debtor as it appedippry: 1993 a. 81.
on the records of the department. The demand for payment

notice shall include a statement of the amount of the debt, incl qﬂéoloyer who fails to comply with s. 102.16 (3) of 102.28 (2) for

ing costs and fees, and the name of the debtor who is liable for .
debt. The debtor’s failure to accept or receive the notice does\l[g?%égan 11 days shall forfeit not less than $100 nor more than

preventthe department from making the levy. Notice prior to le . .
is not required for a subsequent levy on any debt of the samdb) An employer who fails to comply with s. 102.16 (3) or
debtorwithin one year after the date of service of the original lev§02.28(2) for more than 10 days shall forfeit not less than $10 nor

(13) SERVICEOFLEVY. () The department shall serve the le ore than $100 for each day on which the employer fails to com-
upon the debtor and 3rd party by personal service or by any t with s. 102.16 (3) or 1_02'28 (_2)' . ,
of mail service which requires a signature of acceptance. (2) An employer who is required to provide worker’s com-

(b) Personal service shall be made upon an individual otfpgnsation insurance coverage under this chapter shall forfeit not

than a minor or incapacitated person, by delivering a copy of &ﬁés than $100 nor more than $1,000 if the employer does any of

levy tothe debtor or 3rd party personally; by leaving a copy of t Qe foIIovylng. . ) .

levy at the debtor’s dwelling or usual place of abode with some (8) Gives false information about the coverage to his or her

person of suitable age and discretion residing there; by leavingpIoyees, théepartment or any other person who contracts with

copy of the levy at the business establishment of the debtor w[i§ €mployer and who requests evidence of worker's compensa-

an officer or employee of the debtor; or by delivering a copy of tHEN coverage in relation to that contract.

levy to an agent authorized by law to receive service of process(b) Fails to notify a person who contracts with the employer
(c) The department representative who serves the levy st the coverage has been canceled in relation to that contract.

certify service oprocess on the notice of levy form and the person (2m) The court may waive a forfeiture imposed under sub. (1)

served shall acknowledge receipt of the certification by signig (2) if the court finds that the employer is subject to this chapter

and dating it. If service is made by mail, the return receipt is thgly because the employer electetiécome subject to this chap-

istory: 1993 a. 81; 1995 a. 117; 1997 a. 187, 283; 2001 a. 109; 2005 a. 442; 2007
85.

g@g.% Uninsured employers; penalties. 1) (@ An

certificate of service of the levy. ter under s. 102.05 (2) or 102.28 (2).
(d) The failure of a debtor or 3rd party to accept or receive ser-(2p) The court may waive a forfeiture imposed under sub. (1)
vice of the levy does not invalidate the levy. or (2) if the court finds that the sole reason for the uninsured

(14) ANSWERBY 3RD PARTY. Within 20 days after the service®MPployer’s failure to comply with s. 102.82 (2) is that the unin-
of the levy upon a 3rd party, the 3rd party shall file an answer witHred employer was a victim of fraud, misrepresentation or gross
the department stating whether the 3rd party is in possession diegligence by an insurance agent or insurance broker or by a per-
obligated with respect to property or rights to property of tfOn whom a reasonable person would believe is an insurance
debtor, including a description of the property or the rights gJ€nt or insurance broker.
property and the nature and dollar amount of any such obligation(3) An employer who violates an order to cease operations
If the 3rd party is an insurance company, the insurance compaigler s. 102.28 (4) is guilty of a Class | felony.
shall file an answer with the department within 45 days after the(4) (a) If a court imposes a fine or forfeiture under subs. (1)
service of the levy. to (3), the court shall impose under ch. 814 an uninsured employer

(15) DURATION OFLEVY. A levy is effective from the date on Surcharge equal to 75% of the amount of the fine or forfeiture.
whichthe levy is first served on the 3rd party until the liability out (b) If a fine or forfeiture is suspended in whole or in part, the
of which the levy arose is satisfied, until the levy is released uminsured employer surcharge shall be reduced in proportion to
until one year after the date of service, whichever occurs firstthe suspension.

(18) RESTRICTION ON EMPLOYMENT PENALTIES BY REASON OF (c) If any deposit is made for an offense to which this section
LEvy. No employer may discharge or otherwise discriminate wittpplies, the person making the deposit shall also deposit a suffi-
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cient amount to include the uninsured employer surcharge unoleposed under ch. 814, not to exceed the amount of the deposit.
thissection. If the deposit is forfeited, the amount of the uninsurétie notice shall also state that the court, instead of accepting the
employer surcharge shall bansmitted to the secretary of admindeposit and stipulation, may decide to summon the defendant or
istration under par. (d). If the deposit is returned, the uninsuiisdue an arrest warrant for the defendant upon failure to respond
employer surcharge shall also be returned. to a summons, and that the defendant may, at any time before or

(d) The clerk of the court shall collect and transmit to tHet the time of the court appearance date, move the court for relief
county treasurer the uninsured employer surcharge and ottiem the effect of the stipulation.
amounts required under s. 59.40 (2) (m). The county treasureli) Notice that the defendant may, by mail before the court
shall then make payment to the secretary of administratiproas appearance, enter a plea of not guilty and request another date for
vided in s. 59.25 (3) (f) 2. The secretary of administration shallcourt appearance.
depositthe amount of the uninsured employer surcharge, together) Notice that if the defendant does not make a deposit and
with any interest thereon, in the uninsured employers fund as pigts to appear in court at the time specified in the citation, the
vided in s. 102.80 (1). _ _ ~ court may issue a summons or an arrest warrant.

(5) (a) The payment of any judgment under this section may (3) A defendant issued a citation under this section may
be suspended or deferred for not more than 90 days in the disgggsosit the amount of money that the issuing department deputy
tion of the court. The court shall suspend a judgment under t§isicer directs by mailing or delivering the deposit and a copy
section upon the motion of the department, if the departmenySine citation before the court appearance date to the clerk of the
satisfied that the employer’s violation of s. 102.16 (3) or 102.2¢cyit court in the county where the violation occurred, to the
(2) was beyond the employer’s control and that the employer §@artment, or to the sheriff’s office or police headquarters of the
longer violates s. 102.16 (3) or 102.28 (2). In cases wherggicer who issued the citation. The basic amount of the deposit
deposithas been made, any forfeitures, surcharges, fees, and be determined under a deposit schedule established by the
imposedunder ch. 814 shall be taken out of the deposit and the Bghicial conference. The judicial conference shall annually
ance, if any, returned to the employer. review and revise the schedule. In addition to the basic amount

(b) In addition to any monetary penalties, the court may ord@termined by the schedule, the deposit shall include the costs,
an employer to perform or refrain from performing such acts fises, and surcharges imposed under ch. 814.
may be necessary to fully protect and effectuate the public |nter-(4) A defendant may make a stipulation of no contest by sub-

est, including ceasing business operations. ~mitting a deposit and a stipulation in the manner provided by sub.
(c) All civil remedies are available in order to enforce the judgs) before the court appearance date. The signed stipulation is a
ment of the court, including the power of contempt under ch. 7§flea of no contest and submission to a forfeiture, plus the costs,
History: 1989 a. 64; 1993 a. 81; 1995 a. 201; 1997 a. 283; 2001 a. 109; 200fcies, and surcharges imposed under ch. 814, not to exceed the
33,139, 326. amount of the deposit.

102.87 Citation procedure. (1) (a) The citation proce-  (5) Except as provided by sub. (6), a person receiving a
dures established by this section shall be used only in an actiof@positshall prepare a receipt in triplicate showing the purpose for
recover a forfeiture under s. 102.85 (1) or (2). The citation forwhich the deposit is made, stating that the defendant may inquire
provided by this section may serve as the initial pleading for tAkthe office of the clerk of the circuit court regarding the disposi-
action and is adequate process to give a court jurisdiction overting of the deposit, and notifying the defendant that if he or she

person if the citation is filed with the circuit court. fails toappear in court at the time specified in the citation he or she
(b) The citation may be served on the defendant by registe?&_@” be considered to have tendered a plea of no contest and sub-
mail with a return receipt requested. mitted to a forfeiture, plus costs, fees, and surcharges imposed

o : . ; derch. 814, not to exceed the amount of the deposit and that the
2) A citation under this section shall be signed by a depal{? ! ot :
me(nt)deputy, or by anfafer who has authority togmake grrests%oFourt may accept the plea. The original of the receipt shall be

the violation, and shall contain substantially the following infodelivered to the defendant in person or by mail. If the defendant
mation: pays by check, the canceled check is the receipt.

(a) The name, address and date of birth of the defendant., (8) The person receiving a deposit and stipulation of no con-
(b) The namend department of the issuing department de est shall prepare a receipt in triplicate showing the purpose for
or officer P g cep PUphich the deposit is made, stating that the defendant may inquire

o . at the office of the clerk of the circuit court regarding the disposi-
(c) The violation alleged, the time and place of occurrenceign of the deposit, and notifying the defendant that if the stipula-
statement that the defendant committed the violation, the staiig@ of no contest is accepted by the court the defendant will be
or rule violated and a designation of the violation in languag@nsidered to have submitted to a forfeiture, plus costs, fees, and
which can be readily understood by a person making a reasonabi@harges iposed under ch. 814, not to exceed the amount of the

effort to do so. deposit. Delivery of the receipt shall be made in the same manner
(d) A date, time and place for the court appearance, andsaprovided in sub. (5).
notice to appear. (7) If a defendant issued a citation under this section fails to

~(e) The maximum forfeiture, plus costs, fees, and surcharggspear in court at the time specified in the citation or by subse-
imposed under ch. 814, for which the defendant is liable. quent postponement, the following procedure applies:

(f) Provisions for deposit and stipulation in lieu of a court (a) If the defendant has not made a deposit, the court may issue
appearance. a summons or an arrest warrant.

(9) Notice that if the defendant makes a deposit and fails to(b) If the defendant has made a deposit, the citation may serve
appear in court at the time specified in the citation, the failure4g the initial pleading and the defendant shall be considered to
appear will be considered tender of a plea of no contest and swve tendered a plea of no contest and submitted to a forfeiture,
mission to a forfeiture, plus costs, fees, and surcharges impogk@ costs, fees, and surcharges imposed under ch. 814, not to
underch. 814, not to exceed the amount of the deposit. The nokés@eedhe amount of the deposit. The court may either accept the
shall also state that the court, instead of accepting the deposn@q@d of no contest and enter judgment accordingly, or reject the
plea, may decide to summon the defendant or may issue an afjrgt and issue a summons. If the defendant fails to appear in
warrant for the defendant upon failure to respond to a summoRssponse to the summons, the court shall issue an arrest warrant.

(h) Notice that if the defendant makes a deposit and signs théhe court accepts the plea of no contest, the defendant may,
stipulationthe stipulation will be treated as a plea of no contest anithin 90days after the date set for appearance, move to withdraw
submission to a forfeiture, plus costs, fees, and surchargfes plea of no contest, open the judgment, and enter a plea of not
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guilty if the defendant shows to the satisfaction of the court thdgputy or officerwith interest at the rate of 12% per year from the
failure to appear was due to mistake, inadvertence, surprisetilme when it should have been paid.

excusable neglect. If a defendant is relieved from the plea of ndistory: 1989 a. 64; 1997 a. 27; 1999 a. 14; 2003 a. 139; 2005 a. 172.
contest, the court may order a written complaint or petition to be . .

filed. If on reopening the defendant is found not guilty, the coukP2.88 Penalties; repeaters. (1) When a person is con-
shall delete the record of conviction and shall order the deféficted ofany violation of this chapter or of any department rule or
dant's deposit returned. order,and itis allege_d ithe mdn_ctment, mformatlon or complaint,

(c) If the defendant has made a deposit and stipulation of il Proved or admitted on trial or ascertained by the court after
contestthe citation serves as the initial pleading and the defend§REViction that the person was previously subjected to a fine or
shall be considered to have tendered a plea of no contest and Qifgiture within a period of 5 years under s. 102.85, the person
mitted to a forfeiture, plus costs, fees, and surcharges impoﬁ@/ be fined not more than $2,000 or imprisoned for not more
under ch. 814, not to exceed the amount of the deposit. The cBiff! 90 days or both. _ _ o _
may either accept the plea of no contest and enter judgmenf2) When any person is convicted and it is alleged in the
accordingly, or reject the plea and issue a summons or an arfgictment, information or complaint and proved or admitted on
warrant. After signing a stipulation of no contest, the defenddfig! or ascertained by the court after conviction that such person
may, at any time before or at the time of the court appearance d@_ﬁ’g} been before subjected to a fine or forfeiture 3 times W!th_ln a
move the court for relief from the effect of the stipulation. Theeriod of 3 years under s. 102.85 and that those convictions
court may act on the motion, with or without notice, for caugemain of record and unreversed, the person may be fined not
shown by affidavit and upon just terms, and relieve the defendgt@re than $10,000 or imprisoned for not more than 9 months or
from the stipulation and the effects of the stipulation. b0t_

(8) If a citation or summons is issued to a defendant under thistry: 1989 a. 64,1991 a. 85.

sectionand he or she is unable to appear in court on the day sp 6i2.89 Parties to a violation. (1) Whoever iconcerned in

fied, the defendant may enter a plea of not guilty by mailing a letfer e At :
stating that inability to the judge at the address indicated on e commission of a violation of this chapter or of any department

S X fe or order under this chapter for which a forfeiture is imposed
citation. The letter must show the defendant's return address. e principal and may be charged with and convicted of the viola-

letter may include a request for trial during normal daytime busgjs, zithough he or she did not directly commit it and although the
ness hours. Upon receipt of the letter, the judge shall reply by {glz<0 \who directly committed it has not been convicted of the
ter to the defendant’s addresting a time and place for trial. The #']olation

time shall be during normal business hours if so requested. 1 F(AZ . dinth _ f the violati
date ofthe trial shall be at least 10 days from the date on which ??h ) A person is concerned in the commission of the violation
letterwas mailed by the judge. Nothing in this subsection forbidfsh® Person does any of the following:

the setting of the trial at any time convenient to all parties con- (&) Directly commits the violation.

cerned. (b) Aids and abets the commission of the violation.

(9) A department deputy or an officer who collects a forfeiture (c) Is a party to a conspiracy with another to commit the viola-
and costs, fees, and surcharges imposed under ch. 814 undetitimr advises, hires or counsels or otherwise procures another to
sectionshall pay the money to the county treasurer within 20 dagsmmit it.
after its receipt. If the department deputy or officer fails to make (3) No penalty for any violation of this chapter or rule or order
timely payment, the county treasurer may collect the paymeyitthis chapter may be reduced or diminished by reason of this sec-
from the department deputy or officer by an action in the treaston.
er's name of office and upon the official bond of the departmentistory: 1989 a. 64.

Text from the 2007-08 Wis. Stats. database updated by the Legislative Reference Bureau. Only printed statutes are certified
unders. 35.18 (2), stats. Statutory changes ef fective prior to 1-1-09 are printed as if currently in effect. Statutory changes effec-
tive on or after 1-1-09 are designated by NOTES. Report errors at (608) 266-3561, FAX 264-6948, http://www.le-
gis.state.wi.us/rsb/stats.html



